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Indorsement Bank Payee’s Marital Status 
Void 

The plaintiff municipal employees’ pension fund had rule 
that pension payable the widow employee should 
cease upon her remarriage. The defendant bank, collect- 
ing check, signed indorsement the back the check 
the effect that the payee was widow annuitant and was 
unmarried the time the indorsement. matter fact, 
the payee was actually remarried the time. The check 
was collected and the plaintiff undertook hold the bank 
liable its warranty. was held that such warranty was 
beyond the powers the bank and that the bank was not 
responsible. This was decided the Appellate Court 
Illinois the case Retirement Board Municipal Em- 
ployees’ Annuity and Benefit Fund Chicago Gysin, 
Rep. (2d) 156. 

The statute provides that banks may formed 
for the purpose “doing general banking business.” Refer- 
ring the form indorsement signed the bank this 
case, the court said: 

These words connote the ordinary and usual powers exercised 
banks, such lending money, discounting notes and receiving deposits. 
require bank guarantee the domestic relations customer 
marital condition customer could imposed upon bank, 
could required guarantee not only the marital condition but 
also the number children the customer might have, with their 
respective ages and sex. Certainly such warranties would far 
from the general banking business. 

NOTE—For similar decisions see Banking Law Journal Digest (Fifth 


Edition) §128. 
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The opinion the court reads follows: 


This appeal plaintiff from order dismissing its com- 
plaint the defendant Uptown State Bank. The bank, hereafter 
called defendant, cashed checks drawn plaintiff which contained 
certain conditions payment; these were ignored defendant 
who subsequently through the clearing house collected the amounts 
these checks from plaintiff. Plaintiff says that because defendant’s 
negligent indorsement and collection from plaintiff the amounts 
the checks liable plaintiff for the money wrongfully obtained, 
which the complaint asserts aggregated $5,425.08. motion 
defendant Uptown State Bank the complaint was stricken and was 
ordered that defendant recover from plaintiff its costs. 


Plaintiff the Board Trustees the Municipal Employees’ 
Annuity and Benefit Fund Chicago, which the pension fund 
the Civil Service Employees Chicago. Violet Bartholomew Gysin 
was formerly the widow Forrest Bartholomew, deceased city 
employee; such widow she was paid pension annuity $29.55 
month; under the law governing this fund the pension annuity 
widow terminates when she again marries. Laws 1921, 203, 58, 
amended, Chap. 24, 1101, Ill. Rev. Stats. 1937. 


Forrest Bartholomew died January 20, 1924, and his widow was 
awarded and paid her annuity widow; January 1926, she was 
married Werner Gysin Crown Point, Indiana; this marriage 
was not disclosed plaintiff; she continued receive her monthly 
checks, posing widow; prior the execution each check there 
was procured from her signed statement the effect that she was 
unmarried; she would cash these checks the bank the defendant 
Uptown State Bank, banking corporation Chicago; the bank 
subsequently collected the amount each check 
treasurer. 

Beginning October 1933, plaintiff had printed the back 
these checks form warranty which provided, among other things, 
that each indorser warrants, among other things, “that the payee 
widow annuitant she was unmarried the time such indorsement.” 


Defendant bank thereafter cashed checks presented Mrs. Gysin 
and obtained the funds represented them from plaintiff’s treasurer 
without regard this warranty that the payee was unmarried. All 
these checks were made payable the order Violet Bartholomew. 
The checks involved this appeal are the checks paid subsequent 
October 1933, when this form warranty was attached the 
checks. 

hold that such warranty cannot imposed upon bank. 
The corporate powers banks this State are limited and controlled 
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Section the Banking Act, Chap. Rev. Stats. 1937. 
This provides that banks may formed for the purpose “doing 
general banking business.” These words connote the ordinary and 
usual powers exercised banks, such lending money, discounting 
notes and receiving deposits. require bank guarantee the 
beyond the requirements bank doing general banking busi- 
ness. counsel for defendant suggest, statutes require periodical 
statements the condition banks, and periodical inspections are 
made officers the government. These are for the purpose 
securing the greatest possible safety funds entrusted the banks. 
guarantee such this before creates against bank contingent 
liability which cannot measured determined, therefore cannot 
accurately reported. Knass Madison and Kedzie Bank, 354 IIl. 
554, 565, 188 836. 

Moreover, such warranties are void against public policy and are 
prohibited statute. Cr. Code, Division Section 64, Chap. 38, 
Ill. Rev. Stats. 1937, provides that shall not lawful for any bank 
receiving deposits guarantee the payment the principal any 
notes other evidences indebtedness account any person 
corporation. This act was for the purpose protecting bank depos- 
itors. People Tallmadge, 328 210, 159 319. 

imposed upon bank, could required guarantee not only the 
marital condition but also the number children the customer 
might have, with their respective ages and sex. Certainly such war- 
ranties would far apart from the general banking business. 

hold that the action the trial court striking the complaint 
the Uptown State Bank was proper, and affirmed. 


Liability Bank Collecting Forged Checks 


depositor bank forged signatures checks drawn 
bank and deposited them his account bank 
which the checks were collected. appeared that bank had 
made sufficient inquiry its depositor’s identity the time 
opening the account and had not paid the proceeds the 
checks him until after they were collected. was held that 
bank could not hold bank liable for the amount the 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §557. 
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checks. This was decided the Court Appeals Ohio the 
case Commerce-Guardian Bank Toledo Trust Co., 

detailed statement the facts involved, which indicates 
the method followed the depositor accomplishing the 
fraud, set forth the following paragraphs quoted from the 
court’s opinion: 


The alleged facts set the petition upon which plaintiff predi- 
cated its right recover, which for the present consideration 
assume true, are follows: 

Both said banks, parties hereto, are located Toledo, Ohio, 
within few blocks each other, and plaintiff will referred 
herein “Commerce Guardian” and defendant Trust.” 

about March 26, 1935, man introducing himself Franklin 
Liberman presented himself the windows the offices Toledo 
Trust Superior street and Madison avenue, and stated wished 
open account and deposit the sum $300 cash therein. 
Liberman was stranger and unknown the officers and employees 
the bank. Inquiry was made the stranger his former bank 
connections, his present bank accounts and references. stated that 
had former bank accounts present bank accounts, and gave 
local references other than customer the bank who had sent him 
there. stated that his business was buying waste materials, rags, 
etc., gave office address Toledo and residence address 
apartment hotel Toledo, and stated had recently arrived from 
Cleveland, Ohio. 

His account was thereupon accepted, signed the customary 
signature card for the bank triplicate, leaving blank certain spaces 
for further information, and the sum $300 money was deposited 
him the account the name aforesaid. The name given the 
depositor his own was false and fictitious. 

April 1935, said depositor, whose assumed name will used 
herein, presented said branch Toledo Trust bank for deposit 
check the sum $3,375, drawn his order, indorsed him with 
the assumed name Franklin Liberman, purporting have been 
signed depositor the Commerce Guardian, namely, the president 
Commerce Guardian. The Toledo Trust accepted the check for 
deposit, not then paying any consideration therefor, and the next day 
indorsed the same for payment any bank through the Toledo 
Clearing House, guaranteeing prior endorsements, and the check was 
presented Toledo Trust Commerce Guardian for payment 
through the Toledo Clearing House. Said check was not the check 
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signed, but was forgery. 

The check was honored and paid the Commerce Guardian, 
drawee, and the sum represented was deposited Liberman’s 
account Toledo Trust. April 1935, Liberman withdrew the 
sum $2,475 cash from his account Toledo Trust, his check. 
April 1935, withdrew $675 cash, his check. The Com- 
merce Guardian was later compelled and did make good its 
depositor (its president) said sum $3,375 paid Toledo 
Trust such forged check. 

The aforesaid transaction set forth first cause action 
the second amended and supplemental petition plaintiff Commerce 
Guardian. Following this cause action, and with all allegations and 
averments preliminary statement the petition hereafter referred 
to, fully adopted and reaffirmed, there appear the second and third 
causes action like tenor and similar allegations, covering check 
for $4,530, presented Toledo Trust April 1935, the second 
cause action, and check for $6,845 presented Toledo Trust 
April 12, 1985, the third cause action. All three checks bore the 
same forged name drawer, namely, the president Commerce 
Guardian, were drawn Commerce Guardian and honored and paid 
when presented through the Toledo Clearing House. The total 
such checks represents sum $14,750, which sum 
reduced $11,349.50 credit which hereinafter referred 
and the amount Commerce Guardian seeks recover from Toledo 
Trust this action, having made good its depositor the sums 
represented said checks. 

Other withdrawals had been made Liberman from his account 
Toledo Trust until the discovery the forgeries the Commerce 
Guardian depositor (its president) April 15, Upon discov- 
ery the forgeries, Commerce Guardian once notified Toledo Trust 
and directed the arrest Liberman should appear. did 
appear Toledo Trust within short time after Toledo Trust was 
notified and presented another like check for $2,700, but was 
not accepted. was told that the officers Toledo Trust 
wished see him, and few minutes Liberman was “gone with 
the wind” and date has not been apprehended. 

Remaining his account Toledo Trust was the sum $3,400.50, 
which sum Toledo Trust has, during the pendency this action, 
turned over Commerce Guardian, and the credit which refer- 
ence made above. 


With reference certain banking customs, requiring banks 
watch for period thirty days new accounts opened 
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strangers and not permit withdrawals large amounts 
cash any except well-known depositors without the approval 
one the bank’s officers, the court said: 


alleged that the times referred there was general cus- 
tom and practice among the banks Toledo requiring more complete 
information from prospective customer who stranger the 
bank than was required Toledo Trust Liberman; that custom 
existed watch any new account stranger for period least 
thirty days, and report the officers the bank any unusual 
suspicious circumstances connected therewith, and place mark, 
called “flag,” such customer’s signature card, warning all 
employees the bank that such account was carefully watched. 
charged that these customs were known Toledo Trust but were 
not observed followed this instance, and that the bank had fol- 
lowed such customs and made proper investigation, would should 
have been put upon its guard and prevented said losses. 

further charged that that time Toledo Trust had rule, 
applying all but well-known depositors, preventing the withdrawal 
currency excess three four hundred dollars check 
unless the check bore approval initial otherwise officer 
the bank, and that this rule was not observed enforced this 
instance. 

further alleged that the Commerce Guardian relied upon the 
aforesaid customs and rules being observed Toledo Trust, and that 
thereby, and the endorsement Toledo Trust guaranteeing all 
prior endorsements, it, the Commerce Guardian, was deceived and 
induced rely thereon that the check was genuine and all respects 
what purported be. also alleged that the president Com- 
merce Guardian, whose name was forged the checks drawer, had 
for number years been engaged Toledo the iron and steel 
business, exclusively representative eastern steel mills sales 
their products large quantities and wholesale. 

The issue raised the demurrer the foregoing facts has been 
discussed counsel elaborate and helpful briefs, which have 
examined, together with many leading authorities cited therein and 
other authorities found independent investigation. Within the 
limitations this opinion can not discuss and compare all them. 
shall state our conclusions and the authorities think support 
them. 

The plaintiff, Commerce Guardian, bases its claim right 
recover largely the early case Ellis Morton Ohio Life Ins. 
Trust Co., Ohio St., 628, Am. Dec. 610, wherein claimed 
have been decided, and since generally followed, that money thus 
paid upon mistake facts, rule, may recovered back, but 
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not when the payment has been made the drawee forged check 
holder for value and without fault, but that such exception does 
not apply when, compliance with custom, local general, the 
holder assumes the duty exercising some material precaution 
prevent the fraud and then fails perform such duty and thereby 
induces the drawee bank relax its own vigilance and pay the check. 

After full discussion the above case and other leading authori- 
ties the subject, the brief plaintiff then states: 

“In the majority cases, and especially lately, the tendericy has 
been permit the drawee bank recover, not the ground negli- 
gence carrying out local custom but the much broader ground 
negligence failing make inquiry.” 

think this fair statement the law relating the cashing 
check for stranger when presented bank other than the 
drawee. Just what facts and circumstances will constitute negligence 
“failing make inquiry” not simple matter; that is, just 
how much inquiry investigation must the presenting bank 
make relieve itself the charge negligence, especially when the 
check presented payee who has previously opened account 
such bank and has identified himself that time sufficiently meet 
that bank’s requirements for that purpose? the discussions, the 
authorities use the expression “without inquiry,” “due inquiry,” “some 
precautions,” “proper precautions,” “making inquiry,” 

the very outset must stated that certain important facts 
shown the instant case are not all found any the cases cited 
support general rules governing the relations and liabilities 
banks handling forged checks. not mean say that these facts 
have the effect changing general rules, but they have the effect 
turning the scales the determination the question what rule 
apply. The facts referred are that the presenting bank and the 
drawee bank are the same city, within few blocks each other; 
that the forgeries were the name the president the drawee bank, 
and there claim made that was out the city, ill, absent 
from his bank during the period; that the presenting bank did make 
some inquiry the applying customer before his account was opened 
and deposit accepted that money was paid the forger the pre- 
senting bank until the check was honored and paid the drawee 
bank; that after the first forged check was honored and paid 
drawee, two more checks the same kind were presented the present- 
ing bank and withdrawals permitted thereon attempted until they 
had been honored and paid the drawee bank; the presenting bank 
does not have retain any the money paid the three forged 
checks, the forger thereof having received most and the drawee 
bank the balance, and Toledo Trust was not enriched the transac- 
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tion; the first appearance the forger Toledo Trust was not 
cash check, was the case Ellis Morton Ohio Life Ins. 
Trust Co., supra, relied plaintiff, but open account, with 
cash deposit. the Ellis Morton case questions were asked 
when the check was presented the forger. 

Can the payment these forged checks Commerce Guardian, 
bearing the forged name the president the drawee bank, 
denominated law payment “by mistake,” and, so, what acts 
the holder induced the drawee bank make the mistake? 

think, and our view supported the authorities, that clear 
distinction made between those cases where the presenting 
first bank immediately cashes the forged check before presenting 
the drawee, and those cases, the instant case, where the first bank 
pays out the money only after the check honored the drawee. 
the paying out the money that creates the loss, and until the 
money paid the forger one has lost it. Herein, think, 
must look for the proximate cause the loss. See Brady, “Bank 
Checks” (2d Ed.), 239, Section 156. 

bank presumed know the signature its depositors. 
certainly presumed know the signature depositor who also 
the president the bank. The petition alleges that the forgeries were 
cleverly executed that the drawee bank was fooled deceived. That 
fact cannot laid the door the presenting bank. the con- 
trary, the forgery was apparently perfect, there would reason 
for the presenting bank assuming genuine, especially the signa- 
ture prominent businessman involved many enterprises large 
proportions, the petition states was the fact. The presenting bank 
did not deposit the proceeds the check the forger’s account until 
the drawee bank had honored and paid it, which its effect was the 
same the check had been merely accepted “for collection,” though 
are aware these checks not come strictly within that class. This 
was not deception inducement the drawee bank make mis- 
take. The presenting bank guaranteed prior endorsements but not the 
signature the maker. The opening account new cus- 
tomer was concern the bank where the account was being opened, 
and the opening that account Liberman the Toledo Trust 
could not the proximate cause the Commerce Guardian’s failure 
detect the forgery its president’s signature check, nor could 
the opening that account, nor Toledo Trust’s endorsement the 
checks, held have induced Commerce Guardian relax its vigi- 
lance watching its depositor’s checks. First National Bank 
Belmont First National Bank Barnesville, Ohio St. 207, 
724, 584, Am. St. Rep. 748; Ohio Jurispru- 
dence, 1060, Section 305. 
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Beneficiary Named United States Savings 
Bonds Not Entitled Proceeds 


The Supreme Court the state Washington has decided 
that, where person purchases United States savings bonds, 
payable himself, named beneficiary case his 
death, without having collected the bonds, the beneficiary will 
not entitled the proceeds the bonds, the reason being 
that there valid gift favor the beneficiary. The pro- 
ceeds belong the purchaser’s estate and must paid his 
administrator. case Decker Fowler, Pac. Rep. 
(2d) 

appeared that one Marino bought United States savings 
bonds payable himself or, the event his death, Mrs. 
Decker, his sister. Each bond recited: “The United States 
America, For Value Received, Promises Pay Mr. Charles 
Marino, Payable Death Mrs. May Decker.” 

After Marino’s death, his administrator included the bonds 
his inventory the assets the estate. Mrs. Decker 
brought this action against the administrator have the bonds 
stricken from the inventory and require the delivery them 
her. The administrator, cross-complaint, sought 
judgment requiring Mrs. Decker collect the bonds from the 
Federal government and turn the money over him admin- 
istrator. The Supreme Court, reversing the judgment the 
lower court, decided favor the administrator. The court 
pointed out that there was gift the proceeds the bonds 
Mrs. Decker, for the reason that there had been delivery, 
which requisite valid gift. The prevailing opinion 
the court, full, reads follows: 


This action was brought strike certain United States savings 
bonds from the inventory the estate Charles Marino, deceased, 
and require the delivery the bonds the plaintiff. The defend- 
ant, administrator the estate Marino, resisted the action 
his answer, and, cross-complaint, sought judgment requiring the 
plaintiff collect the bonds from the Federal government and turn the 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §600. 
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money over him administrator. Both parties moved for judgment 
the pleadings, with the result that the judgment entered struck 
the bonds from the inventory, from which judgment the defendant 
appealed. 

various times during the years 1935 and 1936, Marino pur- 
chased from the treasury department the United States bonds 
the total value $1,050, and November the latter year, died. 
The bonds were issued under regulations promulgated the treasury 
department, pursuant act Congress, approved September 24, 
1917, subsequently amended. bond recites: “The United 
States America, For Value Received, Promises Pay Mr. Charles 
Marino, Payable Death Mrs. May Decker.” 

The bonds, under the regulations the department, were not 
transferable, and substitution could made for the person named 
therein beneficiary. The regulations further provide that the bonds 
are payable the option the owner prior maturity, but not 
within sixty days after the issue date, the appropriate redemption 
value, shown each bond. this case, the owner the bonds, 
Marino, did not call for their payment prior his death. The regu- 
lations provide that, case the death the owner, bonds are pay- 
able the beneficiary named therein; this case, Mrs. Decker. 

The question whether Marino, during his lifetime, had made 
valid gift the proceeds the bonds Mrs. Decker the event 
his death without having called for payment. 

order constitute gift personal property, one the things 
necessary that there must delivery, and that delivery must 
such will divest the donor the present and dominion over 
the property absolutely and irrevocably, and confer upon the donee 
the dominion and control. Slocum’s Estate, Wash. 158, 145 
204; McCoy’s Estate, 189 Wash. 103, 522. 
stated, the bonds were not transferable, and there could not any 
substitution for the named beneficiary. 

the case Shaw Camp, 160 425, 608, 609, was 
held that promissory note, made payable after the death the 
maker and delivered during his lifetime irrevocabiy trustee for 
the payee and intended gift, was mere promise make gift 
the future, which not enforceable.” may that the analogy 
between that case and the one now before not complete, but 
this extent there analogy. that case, the promise pay was 
evidenced promissory note. this case, the promise pay was 
evidenced bond. Not only this, but the owner the bond, during 
his lifetime, had right take payment thereof before maturity. 

Hicks Meadows, 193 Ala, 246, So. 432, 433, party depos- 
ited bank six hundred dollars, payable himself, “or case his 
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death Joe Judge Meadows,” twelve months after date, with inter- 
est maturity certain rate. After the death the maker, the 
question arose whether there had been valid gift, and was held that 
there had not, because, order perfect such gift, was necessary 
that made irrevocable. that case, there was direction 
third party pay the amount specified the certificate the death 
the owner. Likewise, here, there direction the Federal gov- 
ernment, the case the death Marino, pay Mrs. Decker. 
But this subject the contingency that Marino had not elected 
take payment the bonds before his death. The right Mrs. Decker 
remain beneficiary until the bonds were either paid before after 
the death their owner not controlling, inasmuch Marino had 
the right, during his lifetime, call for the payment the bonds, 
and, having this right, the proceeds the bonds had not passed 
beyond his dominion and control during his lifetime. true that 
the bonds were not payable after the death Marino anyone except 
Mrs. Decker, far the Federal government under its contract 
concerned. But the fact that they were made payable only her 
beneficiary after the death Marino and were nontransferable was 
accordance with regulations which, undoubtedly, were intended for 
the convenience the Federal government and avoid numerous 
transfers. was concern the Federal government whom the 
money might belong after was paid. 

the case Warren, Executrix United States, Ct. Cl. 
634, was held that war savings certificates were payable the bene- 
ficiary named therein after the death the owner. But that case does 
not hold that the beneficiary was entitled the money absolute 
right, 

the case Cross’ Estate, 152 Wash, 459, 278 414, the 
question was whom went war risk insurance after the one taking out 
the policy had died. That case, however, not here point. There, 
the court was considering insurance policy and who were the bene- 
ficiaries thereof. Here, the court considering contract under which 
money had been loaned the Federal government. 

The appellant (administrator) was entitled judgment this 
case, directing the respondent collect the money the bonds from 
the Federal government and turn over the appellant, adminis- 
trator, part the assets the estate the deceased. 

The judgment appealed from reversed and the cause remanded, 
with direction the superior court enter judgment herein 
indicated. 


concurring opinion, written Judge Beals, reads 
follows: 
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concur the views expressed the majority, and with the dis- 
senting opinion, far stated that Mrs. Decker’s interest 
the bonds not that donee inter vivos, that the bene- 
ficiary gift causa mortis. seems clear that neither Fed- 
statutes nor the rules and regulations promulgated the Federal 
department can render inoperative state laws governing the adminis- 
tration the estate deceased citizen that state and the dis- 
tribution his property the persons entitled, under state laws, 
receive the same, the application state laws providing for the 
payment the debts decedent out his property. Surely man 
cannot invest all his property such obligations the United 
States those with which are here concerned, payable him- 
self named beneficiary, and thereby place his property beyond the 
reach his creditors. While not contended here that, the 
money due upon the obligations the United States which Mr. Marino 
purchased during his lifetime paid respondent, the Marino estate 
will insolvent, nevertheless should held that respondent’s 
right indefeasible, and that she entitled receive from the United 
States government payment the bonds, without accounting 
appellant administrator, would follow that the rights such bene- 
ficiary respondent would superior those creditors the 
original purchaser United States savings bonds, issued under the 
Federal statute controlling the issuance and payment bonds such 
those with which are here concerned. right the owner 
property give away his property always subject the rights 
his creditors. The same his right make contracts with, 
for the benefit of, third party, unless such contracts are made 
good faith and for valuable consideration. seems clear that 
respondent’s rights are subject administration the bonds, 
their proceeds, portion the corpus the estate Charles 
Marino, deceased, and accordingly concur the result stated 
the opinion the 


dissenting opinion, written Judge Steinert, reads 
follows: 


The transactions represented the purchases the bonds can- 
not held gifts inter vivos, because Marino did not surrender 
absolute dominion control over the bonds their proceeds; nor 
can they sustained gifts causa mortis, because there was neither 
actual nor constructive delivery any property Marino Mrs. 
Decker, and certainly there was delivery him her contem- 
plation death from existing illness impending death. Hence, 
this case decided the application the law pertaining 
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gifts, would have hesitancy joining with the majority. But 
not consider these purchases transactions all between Marino 
and Mrs. Decker. They were transactions solely between Marino and 
the United States government and were contracts pure and simple. 
Marino purchased from the government six United States Savings 
bonds which were payable him demand any time after sixty 
days from date their issuance else maturity, were then 
alive, and upon his death, the bonds were not already redeemed, 
his sister Mrs. Decker, provided she survived him, and her death 
they still were unredeemed, her heirs. the various transactions 
involving these purchases Mrs. Decker was not party. The record 


does not disclose that she ever knew anything about them until after 
her brother’s death. 


Marino saw fit, had the right, invest his money bonds 
which provided that they should paid certain persons, certain 
times, certain conditions. One those conditions was that the 
bonds were not redeemed him prior his death they should paid 
person designated therein “beneficiary.” Another condition 
was that could not substitute beneficiary for the one designated 
the bonds. The beneficiary, Mrs. Decker, therefore had present 
vested, though defeasible, interest the securities. 

True is, the majority opinion points out, that Marino might 
have cashed the bonds his lifetime and thus have cut off any interest 
that Mrs. Decker otherwise might have had them. However, had 
done that, would not have been repudiation his contracts with 
the government, but strictly performance them according their 
very terms. His death, however, terminated his right and opportunity 
demand payment, but the contracts still survived, and the manner 
performance the part the government was then controlled 
other equally binding terms the bonds. Payment thereafter Mrs. 
Decker would complete performance, according the terms the 
agreements, payment Marino his demand otherwise would have 
heen. 

Marino might have made present gift equivalent amount 
money his sister and one would have been heard complain; 
evidently did not wish so. might have made will her 
favor; did not elect that. deliberately bought bonds pre- 
pared the form prescribed the government, which was pro- 
vided that upon certain conditions they were paid him, and 
upon certain other conditions they were paid her her 
heirs, and one else. Marino certainly intended that upon the 
fulfillment the second set conditions Mrs. Decker should receive 
the money; and the government recognized that intention agreeing 
pay the money her under those conditions. 
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cannot said properly that Mrs. Decker was get title the 
bonds their proceeds the time after Marino’s death. She was 
registered beneficiary named the bonds and had present vested, 
though defeasible, interest therein contemporaneous with Marino’s 
superior rights. His death simply terminated his rights and thereby 
left her right interest indefeasible. Payment Mrs. Decker will 
constitute performance the very contracts which Marino elected 

here, the case simply one contract between Marino and 
the government, and the performance the contracts now entitles 
Mrs. Decker the proceeds the bonds. This case even stronger 
than that case point fact, for here the purchaser the bonds 
did not have the right recall the designation beneficiary, while 
the cited case did. 

say, however, that Mrs. Decker alone entitled collect the 
money, but that she must immediately pay over the adminis- 
trator, rob the contracts their very substance and convert 
them into something that neither the purchaser nor the government 
ever intended. 

There evidence this case that Marino ever intended that 
the proceeds the bonds should belong anyone other than himself 
Mrs. Decker, and, the absence any specific direction the 
contrary, the only reasonable interpretation placed the 
language the instruments that the proceeds should belong her 
her own right and not trustee for some one else. The result 
the majority opinion will that what heretofore has been thought 
attractive form government security will prove but snare 
those who rely upon it. 


BANKING DECISIONS 


this department are published each month all the important 
decisions the Federal and State Courts, involving questions 
pertaining the law banking and negotiable instruments. 


WRONGFUL WITHDRAWAL EMPLOYEE 
TIME MAKING DEPOSIT 


Mattison-Greenlee Service Corporation Culhane, United States Circuit 
Court Appeals, Seventh Circuit, 103 Fed. Rep. (2d) 608 


bank which permits employee corporation depositor 
make unauthorized withdrawals the time making deposits 
checks, noting such withdrawals the deposit slip, will not liable 
the depositor for the amount appropriated the employee, where 
appears that the employer corporation did not discover the frauds 
and report them the bank until ten years after they started and 
five years after the closing the bank. 

was also held that, the circumstances above recited, the de- 
positor’s claim against the bank barred the Illinois five year 
statute limitations. 

This decision reverses the decision the District Court, Fed. 
Supp. 882, which was published the February, issue the 
Journal page 73. The following outline the facts involved 
quoted from the issue mentioned: 

plaintiff corporation this case carried checking account 
bank which the defendant was subsequently appointed re- 
One Beach was the employ the corporation the 
pacity bookkeeper. Among his duties was that making deposits 
the bank. did this presenting the items deposited 
with deposit slip which they were listed. Duplicates the de- 
posit slips were not taken. was authorized indorse checks 
blank with rubber stamp for the purpose depositing them. 
had authority, however, make withdrawals from the company’s 
account. Nevertheless, various occasions, the time making 
deposit, would withdraw cash obtain bank draft payable 
his own order. These transactions were duly noted the deposit 

slips. followed this practice from the latter part 1926 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 


Edition) 
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ant appeals. The case here agreed statement facts. 
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the bank June, 1931. Altogether made some 250 
withdrawals this manner. The aggregate amount was excess 
$56,000. 

fraud remained undiscovered because the 
book and the monthly statements sent the bank showed only the 
net amount each deposit, that the aggregate amount the items 
less the amount withdrawn Beach and for the further reason that 
the examination the monthly statements was entrusted Beach. 

the held that the plaintiff-depositor was charged 
with the knowledge which examination the statements and 
proper checking them honest agent would have disclosed. 
This, itself, would have thrown the loss upon the depositor. But 
the court also held that the bank was negligent permitting the 
withdrawals and this threw the loss back the bank. 

bank ‘offered testimony show that there was 
lished banking practice its locality permit withdrawals the 
manner above described. The court held that such testimony was 
properly excluded ‘if for other reason than that, practice, how- 
ever prevalent, could justify such banking methods.’ 


obvious, spite the fact that the decision was favor 
the bank, that the court disapproves the banking procedure here 
and that the bank would have been held liable the de- 
positor had discovered its employee’s defaleations within reason- 
able time, the court saying: ‘‘The bank’s mistake permitting said 
agent make cash deductions from the checks gave rise cause 
action depositor’s favor; must and conceded that the 
became liable for such unauthorized payments.’’ However, the 


bank was saved the statute limitations and the long delay 
the fraud. 


Suit Mattison-Greenlee Service Corporation against Cul- 
hane, receiver the Manufacturers National Bank Trust Company 
Rockford, recoup for loss suffered through embezzlement 
bookkeeper. From decree, Supp. 882, for plaintiff, de- 


fendant appeals. 


Decree reversed, with directions. 


this suit plaintiff seeks recoup itself for $56,610.58 loss 
suffered through its bookkeeper’s embezzlements. asserts liability 
defendant’s part because the bank’s unauthorized payments cash 
said bookkeeper when made deposits checks payable plaintiff. 

The District Court entered decree for the plaintiff and the defend- 


EVANS, was the sales agent for two local Rockford 
Companies. They were engaged manufacturing non-competing ma- 


tools. Their businesses were large, and plaintiff, the selling 


agent both companies, transacted business which ranged from $750,- 
000 $3,000,000 year. 


Plaintiff received many commission checks 
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which its bookkeeper Charles Beach deposited its credit defend- 
ant’s bank, using rubber stamp endorsement, which was follows: 


Service Corp. 


Beach’s authority was limited endorsing and depositing the checks. 
The bank was notified that could endorse only for deposit the 
count plaintiff. 

Beach accomplished his embezzlements three ways: (1) Presenting 
for deposit, for example, $100 check, obtaining the payment him 
$50 cash and depositing the balance; (2) cashing check and taking the 
whole proceeds; (3) depositing check and receiving draft for its full 
partial value. The company failed detect the employee’s abstrac- 
tions for ten years—only after the discovery forgery second 
bank deposit did the nefarious transactions come light. 

The failure discover the thefts earlier was due partly the nature 
and volume plaintiff’s business. had annual audits made through- 
out the period embezzlement accountant employed af- 
company, but the embezzlements were never discovered. 

Beach’s course business described the agreed statement 
facts follows: Upon the receipt checks from purchasers goods 
Beach ‘‘would take the checks the bank, write out single deposit 
slip, put the total amount checks offered for deposit and ‘below that 
footing insert item representing the proposed withdrawal. car- 
ried that item under the total the checks offered for deposit and sub- 
tracted the amount the proposed withdrawal from the total the 
offered checks, leaving net amount. Opposite the item representing 
the proposed withdrawal was written the word ‘cash’ ‘draft.’ The 
bank then accepted the checks offered for deposit, paid Beach cash, 
draft cashier’s check, the case might be, the amount the item 
deducted from the total the checks offered. order voucher 
any kind other than this single deposit slip was given the bank repre- 
senting the withdrawal Beach. pass book, furnished the bank, 
was presented Beach, and all instances these gross deposits there 
was entered the time deposit the net amount only the deposit, 
the amount shown after deducting the withdrawal item. The total 
amount check checks actually deposited instance appeared 
the pass book. The bank then carried into its own record the plain- 
deposit account only the net item—the same was entered the 
pass book. After the deposit was completed and the entry made, the 
pass book was delivered Beach and kept files. Duplicate 
deposit slips were not made. deposit slips were retained the 
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Beach began his embezzlements October 13, 1926, and continued them 
until June, 1931, when the bank closed. There dispute dates 
amounts. The plaintiff thereafter opened account another bank. 
was the discovery forged item the second bank 1936 that 
the disclosure Beach’s embezzlements came about and that plaintiff 
began investigation and discovered the embezzlements its account 
defendant bank, for which recovery here sought. 

When defendant bank closed, plaintiff had $6,000 deposit 
which approximately 61% dividend has been paid. 

Defendant argues: 

First, plaintiff should have brought action law, which event 
its cause action would have been barred the Illinois five year stat- 
ute limitations. Its suit equity better position and should 
barred for laches. 

Second, plaintiff owed duty the bank examine the bank state- 
ments within reasonable time (statement called for ten days) and 
assist the bank the detection errors fraud. The bank relieved 
liability where the depositor for ten years fails discover its em- 
ployee’s embezzlement. 

Third, plaintiff was guilty negligence which barred its right 
recover because should have known from its own books that Beach was 
embezzling. 

Fourth, was error refuse allow defendant show that was 
banking practice Rockford permit cash withdrawals 
when making deposits checks, for appeared that plaintiff’s officers 
were officers another bank Rockford and knew such practice. 


Plaintiff, meeting these contentions defendant, denied the charge 
laches; asserted had means ascertaining from its books that 
Beach was embezzling; that its volume business prevented from 
ascertaining its loss; that the bank was acting contrary plaintiff’s in- 
structions which custom the contrary could change; that certain 
the bank’s employees knew Beach was unlawfully and illegally with- 
drawing funds which belonged plaintiff; that the receiver defend- 
ant bank was trustee the assets his hands; that upon his appoint- 
ment all claimants’ rights became fixed (or frozen) that the statute 
limitations ceased run—was tolled. 

The issues are narrowed defendant’s admission unauthorized 
action bank employee who allowed depositor’s agent withdraw 
part all deposit contrary the instructions the depositor. 
The District Court found: 


was not negligent failing discover Beach’s embezzle- 
Plaintiff chargeable only with knowledge such acts 
reasonable examination the bank statements honest agent 
would 
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the plaintiff was not guilty any negligence the peform- 
ance any duty which owed the bank with reference checking 
monthly statements and the cancelled checks furnished and de- 
livered the bank the plaintiff.’’ 

Elaboration these findings appears both the court’s opinion 
and its findings. The court was apparently convinced that the bank’s 
failure give duplicate slip deposit and the fact that the pass- 
book showed only the net transaction (did not show total amount 
checks presented and cash withdrawn) account for plaintiff’s failure 
detect the embezzlement earlier date. These facts coupled with 
the large volume its business excused plaintiff for its failure dis- 
cover its bookkeeper’s embezzlements. 

Laches not established proof showing only lapse time. There 
must not only lapse time, but acquiescence the continuation 
the status quo. Southern Pac. Co. Bogert, 250 483, Ct. 
Ed. 1099; Gildersleeve New Mexico Min. Co., 161 
578, Ct. 663, Ed. 812; Cases collected Longsdorf, Cyclo- 
pedia Fed. Procedure, Sec. 676, seq.; Ruling Case Law, 
148, seq.; Ancient Egyptian Order Michaux, 279 
737, Ct. 485, Ed. 931; Hoyt Sprague, 103 613, 
Ed. 585; Hayward Eliot Nat. Bank, 611, Ed. 855; 
Menendez Holt, 128 514, Ct. 143, Ed. 526; Marsh 
Whitmore, Wall. 178, Ed. 482; Vermilion County Home 
Varner, 192 594, 830; Blaul Dalton, 264 193, 106 
196; Chicago Medical School Wilson, 341 Ill. 170, 173 168. 

There acquiescence without actual constructive knowl- 
edge. this case the knowledge, any, was not actual. Our doubt 
over the soundness the court’s finding the absence construc- 
tive knowledge. 

would the more readily accept the court’s finding did not 
include what might called conclusion based inference. con- 
fess inability sympathize with, accept the statement that 
depositor may fail detect for ten years, its agent’s embezzlement 
over $56,000 growing out deposits money bank, and still 
without negligence. bank that has been closed for the last five 
said ten years may have more appealing and persuasive argument than 
individual, especially the complaining depositor had substantial 
account with the bank when closed and knew that the receiver was 
making dividend payments large amounts, the basis and re- 
lianee depositor’s claim filed several years previous, which did not 

include the embezzlement claim question. 

place our decision both grounds: First, the impairment the 
rights depositors plaintiff permitted assert its stale claim and 
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second, the statute limitations. 
(Chap. 83, Smith-Hurd Stats.) 
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The applicable sections read 


See. 23. ‘‘If person liable action fraudulently conceals the 
cause such action from the knowledge the person entitled thereto, 
the action may commenced any time within five years after the 
person entitled bring the same discovers that has such cause 


action, and not afterwards.’’ 


See. 16. unwritten contracts, expressed implied, 
awards arbitration, recover damages for injury done 
property, real personal, recover the possession personal prop- 
erty damages for the detention conversion thereof, and all civil 
actions not otherwise provided for, shall commenced within five years 


next after the cause action accrued.’’ 


before stated, the first embezzlement occurred October 13, 1926. 
Attached hereto partial statement the shortages.* 
brought suit the 11th day June, 1936. 


Total Amount 


Year Checks Depositedt 
32,978.24 
52,962.04 
$167,021.65 


Amount Cash Turned 
Over and Drafts Deliv- 
ered and Paid Beach 
Out Said Checks and 
Deposits 
90.63 
4,284.24 
14,981.76 
27,440.44 
7,449.18 
2,364.33 


$56,610.58 


The agreed statement facts discloses five schedules abstractions only two 
which set forth the amount deposits well abstractions, that this 


incomplete item. 


Two the Schedules are herewith consolidated, and set forth showing the trans- 


actions for the year 1929: 


Total Amount Amount 
Date Checks Deposited Taken Beach 


2,445.00 
25.20 
2,285.00 
543.07 
40.00 
$32,223.49 


1,875.75 


2,445.00 
57.14 
45.00 
226.75 
24.74 
201.84 
25.20 
397.20 
22.00 
68.55 
2,216.45 
23.19 
40.00 
3,455.00 
130.07 
43.15 


$11,491.03 


THE BANKING LAW JOURNAL 615 


construe the Illinois decisions the statute limitations began 
run against the plaintiff soon was damaged its agent’s 
embezzlements, that say, when the bank breached its contract and 
its duty plaintiff, depositor. Davis Munie, 235 620, 


943; Lake Shore Bldg. City Chicago, 207 Ill. App. 244; Indiana, 


Kibbe, 175, Am. Dec. 

The bank’s mistake permitting said agent make cash deductions 
from the checks which were presented for deposit gave rise cause 
action depositor’s favor. must and conceded that the bank 
became liable for such unauthorized payments. The statute limita- 
tions began run against the plaintiff immediately upon the happening 
the transaction. 

The bank, however, did not ‘‘fraudulently conceal the cause ac- 
tion from the knowledge the person entitled thereto,’’ and result 
the statute was not tolled plaintiff’s failure discover its loss. 
Keithley Mutual Life Ins. Co., 271 Ill. 584, 111 503; Wood 
Williams, 142 Ill. 269, 681, Am. St. Rep. 79; Parmelee 
Price, 208 544, 725; Fortune English, 226 262, 

The more serious question arises over plaintiff’s contention that the 
appointment receiver was effect the appointment trustee for 
all the the bank, including plaintiff, and the statute 
limitations was therefore and thereby tolled. significant that the 
statute limitations had begun run before the appointment the 
receiver. 

Moreover, the decisions Illinois courts not recognize tolling 
the statute limitations where the trust not express one. Lan- 
961; Albretch Wolf, 186; Governor Woodworth, 254; 
Hayward Gunn, 385; Waterman Hall Waterman, 220 
569, 142; Geddes-Brown Shoe Co. Suttle, 145 Ill. App. 407; 
Dowland Staley, 201 Ill. App. 

Where the statute limitations has begun run, ordinarily not 
suspended unless the statute provides. People White, 341; 

Tilton Yount, Ill. App. 580; Brown Moore, Ill. 421, Am. 
383; Keil Healey, Ill. 104, Am. Rep. Calumet Elec. 
St. Ry. Co. Mabie, Ill. App. 235; Nonotuck Silk Co. Pritzker, 
-143 App. 644. 

other words, receiver named for the bank may trustee for 
all the creditors certain sense, but the statute limitations which 
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running against claimant the bank, such plaintiff, continues 
run against such complainant for the reason that the said receiver (or 
trustee) said bank not the trustee express trust. See notes 

The statute limitations pleadable suit equity where, 
here, the cause action legal nature. Ruling Case Law, 735, 
736; Am. Jur. 343. 

hesitate reject the findings and conclusions the trial court 
the issue laches. Though reluctant do, are unable 
absolve plaintiff its long and inexcusable delay ascertaining and 
asserting its rights. 

Plaintiff contends that its business was large. this good excuse? 
Ordinarily, should say No. Being large could afford employ 
accountants. Its books and accounts could and should have been well 
kept. should have been promptly discovered. find 
nothing complicated involved plaintiff’s business its bookkeep- 
that would deceive ordinary bookkeeper accountant. 
Failure detect the embezzlements was due plaintiff’s confidence 
and trust its employee and its failure check his books. When the 
first embezzlement was discovered, plaintiff had difficulty discover- 
ing the other embezzlements. This rather conclusive proof that was 
misplaced confidence Beach and not the difficulties large business 
that explains the lapse ten years before the plaintiff discovered the 
shortage. 

That defendant was injured failure assert its claim 
obvious. This not controversy between plaintiff and the bank. 
between other depositors and the plaintiff. What paid the 
plaintiff must deducted from depositors’ dividends. Moreover, the 
dividends which have been paid were upon indebtedness basis, in- 
consistent with the inclusion the $56,000 claim here involved. 

Likewise, cannot escape the conclusion that must charge plain- 
tiff with constructive knowledge its employee’s embezzlements. 
chargeable with what the exercise reasonable care would have 
discovered. depositor bank who receives monthly statements, 
the absence any fraudulent concealment the bank, not dere- 
fail for ten years find shortage its bookkeeper’s trans- 

actions and still assert diligence, indeed hard con- 
ceive case where laches may established save proving actual 
knowledge. 


The decree reversed with directions proceed accordance with 
the views herein expressed. 
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MONEY DEPOSITED UNDER CERTIFICATE 
DEPOSIT NOT SAVINGS ACCOUNT 


Farinha Commissioner Banks, Supreme Judicial Court Massa- 
chusetts, Rep. (2d) 239 


Under the laws Massachusetts, savings depositors are pre- 
ferred over commercial depositors upon the failure bank. Where 
person deposits money bank, will not entitled prefer- 
ence upon the closing the bank, upon the theory that was given 
understand that his money was being deposited the savings de- 
partment, where appears that the time making the deposit, 
the bank issued him time certificate deposit. 


Suit equity Anthony Farinha against the Commissioner 
Banks and another recover money claimed have been deposited 
bank prior defendant’s taking possession the bank. From final 
decree dismissing his bill, plaintiff appeals. 

Affirmed. 

Evans, Boston, for appellant. 

Harlow, DeC. Donovan, and Muldoon, all Boston, 
and Harrington, Salem, for respondents. 


DOLAN, J.—This suit equity was referred master single 
justice this court. Upon coming the master’s report, inter- 
locutory decree was entered confirming the report and final decree was 
entered dismissing the bill complaint. The case now comes before 
the plaintiff’s appeal from the final decree. 

The findings the master are substantially follows: The defend- 
ant Salem Trust Company, hereinafter called the bank, was taken pos- 
session the commissioner banks, hereinafter referred the 
commissioner, December 15, 1931. The plaintiff, foreign birth, 
has been this country since 1892. While able sign his name 
reads and speaks English with some difficulty. June 15, 1931, 
deposited $16,000, which had withdrawn from savings banks, the 
bank. making this deposit dealt with one Fischer, assistant secre- 
tary, treasurer, vice-president and director the bank, who was au- 
thorized act its behalf the matter. The plaintiff that time 
made clear Fischer that would require payment the sum de- 
posited the near future and that should available him 
bills the denomination $1,000. result received from the 
bank ‘‘time certificate deposit’’ reciting that the sum involved was 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §146. 


618 THE BANKING LAW JOURNAL 


payable his order upon thirty days’ notice. error the certificate 
failed state that interest was payable the rate four per, 
cent. per annum. Though the plaintiff ‘‘did not grasp every technical 
his rights were under the certificate. knew that his deposit was not 
the savings department the bank, and was satisfied with the ar- 
rangement completed. 

October 1931, the plaintiff formally notified the bank his 
intention require payment his deposit thirty days. October 
30, 1931, had conference with Fischer and one Deery, the president 
the bank, which they made efforts persuade him leave his de- 
posit the bank, drawing upon need, accept the check the 
bank lieu These efforts failed, but they did persuade the 
plaintiff that $500 bills would easier negotiate than $1,000 bills. 
consequence, agreed return the bank November 1931, 
which time, was promised, his money would paid him. Upon 
his return the bank that day Fischer showed him package 
$500 bills and said, ‘‘I want show you that have your money here 
for fact the package contained only $8,000, but the plaintiff 
believed that contained the total amount his deposit, and did not 
count the bills displayed. the suggestion Fischer agreed 
leave the money with the bank for short time, upon the understanding 
that was held for payment him demand. stipulated 
that this must the agreement else would take the money away with 
him once. believed, and was intended Fischer that should 
understand, that his previous arrangement with the bank was end, 
and that his deposit was thereafter payable him demand 
$500 bills. Fischer thereupon returned the bills that had been exhibited 
the plaintiff the vaults the bank for its general use. The plain- 
tiff retained the certificate, which then regarded only receipt for 
the money originally deposited. When the plaintiff called again 
the bank for his money, the commissioner was possession. 

Under the allegation the plaintiff’s bill filed, his contention was 
that had been fraudulently led believe that his deposit June 15, 
1931, had been received the savings department the bank, and 
sought have the commissioner ordered accept his proof claim 
savings depositor. its amended form the bill alleges that, the 
time the deposit Fischer knew that the bank was hopelessly insolvent, 
and the plaintiff seeks declared entitled payment the full 
amount his deposit that ground. See Steele Commissioner 
Banks, 240 Mass. 394, 397, 134 401, 1203. There 
mention the original amended bill the plaintiff’s negotiations 
with the officers the bank October and November, 1931. The find- 
ings the master not support the allegations the original bill, 
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and are inconsistent with the allegations the amended bill, since 
found that the plaintiff understood the time his deposit was made 
that was not the savings department the bank; and that late 
November, 1931, the officers the bank ‘‘entertained genuine hope 
and expectation that the last analysis they would enabled through 
the happening certain events raise the respondent bank from the 
financial slough which was mired.’’ not established the 
findings the master that the bank accepted the deposit knowing, 
through its officers, that would not and could not pay the money when 
should demanded the plaintiff. Steele Commissioner Banks, 
240 Mass. 394, 397, 134 401, and cases cited; 
Commissioner Banks 276 Mass. 201, 205, 176 774. 

The evidence not reported. The findings just referred are not 
inconsistent with the subsidiary facts found the master, and may 
have been based evidence that the master may have received, but 
which was not before the single justice and not before us. Hence they 
must stand. Dodge Anna Jaques Hospital, Mass., 308. 

Having relied the circumstances surrounding the making the 
deposit question June 15, 1931, the plaintiff cannot, right, 
have relief upon the basis the findings made the master relative 
the entirely different transactions which took place several months later. 
decree favor the plaintiff upon the pleadings constituted 
would have been error. Donohue White, 247 Mass. 479, 482, 142 
692; Gamwell Bigley, 253 Mass. 378, 149 155; Thayer 
Atwood, 259 Mass. 523, 527, 156 683; National Rockland Bank 
Boston Johnston, Mass., 87. The case, however, has been 
argued before upon the findings the master concerning the trans- 
actions between the plaintiff and the officers the bank which took 
place October and November, 1931. Although this court could re- 
mand the for the allowance amendment the pleadings 
conform the proof issues, which were fully tried before the master, 
(Ter. Ed.) 231, 51, 125, 144; Ciarlo Ciarlo, 244 Mass. 453, 
456, 344; Bourbeau Whittaker, 265 Mass. 396, 399, 164 
453; Westfield Savings Bank Leahey, 291 Mass. 473, 476, 197 
160, such action the present case would not avail the plaintiff 
because the dismissal his bill was justified upon the merits the 
claim now urges. 

assume the favor that November 1931, the 
plaintiff became special depositor the bank and that funds his 
some amount then were held trust for him, essential the relief 
now seeks that trace all some the trust res into the hands 
the commissioner. Salem Elevator Works, Ine. Commissioner 
Banks, 252 Mass. 366, 372, 148 220. ‘‘It only where some 
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the assets can shown part the trust estate, the product 

the conversion ‘of specific funds property the trust estate into 
another form, that the trust estate can obtain advantage over the 
generally. That advantage not right priority prefer- 
ence, but rather right reclaim assets the trust estate that can 
traced and found. tracing the trust funds, however, the trust es- 
tate aided presumption that trustee, drawing deposit 
which his private funds and trust funds are mingled, intends draw 
first his private funds which has right use, leaving the trust fund 
intact far the amount remaining permits. This fiction 
established equity order work out justice.’ Yesner Commis- 
sioner Banks, 252 Mass. 358, 361, 148 224, Worcester 
Bank Trust Co. Nordblom, 285 Mass. 22, 25, 26, 188 492, 493; 
Blumenfeld Union National Bank, Cir., 455, 456. 

There nothing, however, the master’s report show that the 
plaintiff’s special deposit trust fund remained the bank 
December 15, 1931, which date the commissioner took possession 
the bank. not inferred from the findings that when the com- 
missioner took possession there was cash hand the commercial de- 
partment the sum $6,167.92, that there was due from other banks 
about $68,000, and that December 16, 1931, virtue payment 
from one these banks the commissioner had hand excess 
$32,000, that the interim all the funds the bank had not been 
disbursed. ‘‘If trust fund wholly depleted any time, cannot 
treated reappearing subsequent accumulations, and claimant 
trust fund has the burden identifying Blumenfeld Union 
National Bank, Cir., 455, 457. For all that appears all the 
moneys the bank including the trust fund may have been disbursed 
during the period here involved. The burden was the plaintiff 
establish his title, and this for proof that the trust fund some 
part ‘‘at all times after was received the bank was kept 
substituted property and wise dissipated. Otherwise, 
did not pass the [commissioner], and cannot regained suit 
brought against him.’’ Blumenfeld Union National Bank, Cir., 
455, 456. Since the plaintiff has failed sustain this burden, 
his rights are only those general creditor, which assume ad- 
mitted. Hecker-Jones-Jewell Milling Co. Cosmopolitan Trust Co., 
242 Mass. 181, 187, 188, 333, 1148; Worcester 
Bank Trust Co. Nordblom, 285 Mass. 22, 25, 188 492; Schuyler 
Littlefield, 707, 710, Ct. 466, Ed. 806; Hoffman 
Rauch, 300 255, Ct. 446, Ed. 629; Bank Commis- 
sioner Security Trust Co., 536, 550, 113; Blumenfeld 
Union National Bank, Cir., 455, 456, 457. 

Final decree affirmed. 
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LOSS SUSTAINED TAKING OVER BANK 
DEDUCTIBLE FOR TAX PURPOSES 


Commonwealth Philadelphia Saving Fund Society, Supreme Court 
Pennsylvania, Atl. Rep. (2d) 840 


The loss which one group savings banks sustains taking 
over the assets insolvent savings bank and assuming that bank’s 
liabilities, time emergency and measure self-preserva- 
Such loss is, therefore, deductible for the purpose computing the 
bank’s ‘‘annual net earnings the matter deter- 
mining the amount tax owing the bank such earnings 
income. 

this case appeared that the First Penny Savings Bank 
Philadelphia had been subjected large withdrawals prior the 
banking 1931. Four other mutual savings banks Phila- 
delphia, which the defendant was one, investigated the affairs 
the First Penny and decided that was danger failing. They 
felt that, this were happen, there would grave danger that 
would result among the depositors other savings banks. 
They decided, therefore, take over the assets the First Penny 
and assume its liabilities. The assets the First Penny were ac- 
cordingly transferred liquidating trustee and the four savings 
banks agreed share the resulting losses, any, proportion 
the total assets each the four. loss more than $3,500,000 
resulted from the transaction, which the defendant bank’s share 
was almost $2,500,000. The defendant bank deducted this amount 
computing its ‘‘net earnings income’’ for the purposes taxa- 
tion under the Pennsylvania statute, 2241. The Common- 
wealth, claiming that the amount was not deductible, brought suit 
for the tax thereon, amounting $86,296.31. the lower court 
the view was taken that the loss was capital one and not earning 
income loss and decided favor the Commonwealth. ap- 
peal, this was reversed the Supreme Court which held that the 
loss was properly deductible. 


Proceeding the Commonwealth Pennsylvania against the Phila- 
delphia Saving Fund Society recover tax net earnings. From 
judgment against the Philadelphia Saving Fund Society for $86,296.31, 
the Philadelphia Saving Fund Society appeals. 

Reversed and judgment entered for the defendant. 

Snyder, Hull, Leiby Metzger, Harrisburg, and Charles Biddle 
and Drinker, Biddle Reath, all Philadelphia, for appellant. 

Frank Sinon, Dep. Atty. Gen., and Claude Reno, Atty. Gen., 
for the Commonwealth. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1528. 
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SCHAFFER, J.—The matter before this appeal The Phila- 
delphia Saving Fund Society whether may deduct from ip. 
come certain losses which sustained, order arrive the 
earnings made liable state tax three per cent., under 
Section the Act June 1889, 420, amended the Act 
April 25, 1929, 668, 2241. The court below decided 
the losses were not deductible, and entered judgment against appellant 
for $86,296.31. 


The section the act reads follows: ‘‘From and after the passage 
this act every incorporated company limited partnership whatever, 
whether the same incorporated, formed organized under the laws 
this any other State Territory, and doing business within this 
Commonwealth, and liable taxation therein, which not subject 
the taxes imposed the twenty-first twenty-fourth sections this 
act, except incorporated banks and savings institutions having capital 
stock, and foreign insurance companies, shall annually, upon the fifteenth 
day March each year, make report the Department Revenue 
setting forth the entire amount net earnings income received 
said company limited partnership from all sources during the preced- 
ing year, and such other information the Department may require; 
and upon such net earnings income, the said company, association 
limited partnership, the case may be, shall pay into the State 
Treasury, through the Department Revenue, for the use the Com- 
monwealth, within the time prescribed law for the payment State 
taxes settled the Department Revenue, three per centum upon such 
annual net earnings income, addition any taxes personal 
property which may subject under the first section this act. 
The penalty for failure make such report shall provided law: 
Provided, That this section shall not apply corporations and limited 
partnerships chartered organized for manufacturing 

The essential facts are these: During the banking 1931, 
when ‘‘runs’’ were taking place the banking institutions Philadel- 
phia, the four mutual saving fund societies therein, other than the First 
Penny Savings Bank, were subjected withdrawals the month 
October amounting $34,000,000 more than they had received. Prior 
that time, the First Penny had been subjected large withdrawals. 
had almost 100,000 depositors, many whom had accounts the 
other savings banks. The four other mutual savings institutions the 
city decided, after investigating the First Penny, that was danger 
failing. its doors were closed, there was grave danger that 
would result among the depositors the other savings banks, and that 
the others would suffer great losses from compulsory sale securities 
order meet depositors’ demands. was decided that the four 
other institutions would take over the First Penny and assume its de- 
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posits, irrespective whether its assets were sufficient value ac- 
the desired result. They did not guarantee anything op- 
erate the First Penny. They took over, closed it, assumed its liabilities 
and liquidated it. This purpose was affected agreement under 
which all the assets the First Penny were transferred the West- 
ern Saving Fund Society, liquidating trustee for the institutions 
which agreed assume all the deposit and other liabilities 
the First Penny, the resulting losses, any, shared proportion 
the total assets each the four, the being, for the 
Philadelphia Saving Fund Society 69.4%, Western Saving Fund Society 
15.7%, Beneficial Saving Fund Society 8.6%, and Saving Fund Society 
Germantown 6.3%. The plan was approved the Secretary Bank- 
ing. The result the carrying out the plan was loss the four 
institutions excess $3,500,000. Appellant’s share this was almost 
$2,500,000. paid cash the Western the end 1934 liquida- 
tion this loss $2,493,536.30. 

That which taxable under the act the ‘‘annual net earnings 
appellant. The court below determined that arriving 
annual net earnings income, the deductions claimed were not allow- 
able, basing its conclusion upon three cases decided us, which under 
prior acts ‘‘net earnings income’’ had determined. Com. 
Ocean Co., Pa. 61; Com. Penn Gas Coal Co., Pa. 241; Phila- 
delphia Contributionship for Insurance Com., Pa. 48. These cases 
are not controlling the present controversy. the Ocean Oil case, 
decided that the depletion the capital the oil company the 
production oil could not charged expense operation, that 
was capital loss, particularly view the fact that the company 
had paid dividends its stockholders, without taking account the 
depletion its oil reserves operating cost. the Penn Gas Coal 
ease, the rule the Ocean Oil case was applied denying the right 
deduct capital depletion coal mined, from gross income, and 
the Contributionship case, refused the right deduct the premium 
paid government bonds when they were purchased, allowance 
against gross income the year when they were called par. that 
case, was said (98 Pa. ‘‘the premiums paid for the bonds should 
have been deducted when the investment was made, and might properly 
have been accounted for and taken from the gross None 
the situations these cases bears analogy what now before us: 


The court below took the view, does the Commonwealth, that the 
loss was capital one and not earning income loss. Passing the 
question whether not mutual savings banks, which have capital 
stock, have assets which can considered two aspects, one them 
capital and the other not, think obvious that the loss sustained 
was loss earnings and income, just would clear that 
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profit had been made, the profit would have been one earnings 
income. 

obvious that the four institutions did not take over the First 
Penny capital asset. All the assets were taken over the four 
for the purpose saving themselves from possible disaster. are 
unable see any difference between what was actually done, and the 
situation which would have existed, the four institutions, which are 
mutual concerns without capital stock, had purchased the assets the 
First Penny and sold them loss. not conceivable that, they 
had come out the transaction with profit, such gain would not have 
been treated the Commonwealth part income; the mere fact 
that loss was sustained does not alter the situation. question can 
arise that the loss was made, because was paid cash during the 
year which the deduction claimed. Appellant received nothing for 
the payment which made. was entirely out pocket. Paid ex- 
clusively performance agreement indemnity, it, therefore, 

the contention the Commonwealth that the permissible de- 
ductions from gross earnings ‘‘are limited current business expenses,”’ 
and argues that the losses are not deductible, because not business ex- 
penses. think, however, that the losses taken into account are 
not limited ordinary business expenses. Certainly the institution 
had invested the funds its savings depositors those securities 
which authorized invest and had sold the securities loss, 
such loss would deductible. What was said the Ocean Oil Com- 
pany case about ‘‘after deducting expenses only’’ was properly applied 
there, where the business producing and selling oil was being carried 
on. With mutual savings societies, the business carried receiving 
savings money from their depositors, investing that money certain 
types securities, holding them and collecting the interest dividends 
thereon, waiting for their maturity selling them profit 
and, out the total realized, paying operating expenses and losses, in- 
terest the depositors and repaying the deposits. the event liquida- 
tion the assets would the depositors. There capital the 
sense that capital exists corporations which have paid capital 
represented stock. The only thing which could assimilated 
capital the surplus reserve, which reality the accumulation 
money which would otherwise depositors and held for their 
protection. 

The income tax cases and others, which allowable deductions are 
set forth the statute levying the tax, are means precedents 
the problems are considering, because the statute before does 
not enumerate allowable deductions define net earnings income. 
also the Commonwealth that the losses are not 
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deductible the year 1934, because they were neither sufficiently as- 
certained entirely sustained that year. think the position 
assumed untenable. that year the entire transaction was closed. 
Before that could not ascertained just what the losses were. 

that time some the assets received the Western had not been sold. 

They were appraised, appraisement admittedly fair, and taken 

over and paid for each institution, certain proportions. Each 

them made, addition, the necessary payments the Western cover 

its agreed share the difference between the appraised value the 

assets and the liabilities the First Penny. This was definite and 

final liquidation, determinative liability under the liquidation agree- 

ment. When the appellant paid the loss determined and received 

release from further liability, its loss was then sustained. The Com- 

monwealth apparently recognized what was done, because, since that 

time, when any the assets the First Penny were sold the insti- 

tutions, profit above the appraisement, taxes were paid the Com- 

monwealth this profit part net income. When any these 

assets are sold profit the future, agreed that they will 

subject the payment the tax. 

Although not insisted upon the Commonwealth, questioned 
the opinion the court below, whether the action the four in- 
stitutions taking over the First Penny was not ultra vires act. 
conclude that what was done was not ultra The banks did 
not guarantee anything. They took over the assets the other insti- 
tution and liquidated it, for self-preservation. The court below its 
consideration this question refers the case Gardiner Trust Co. 
Augusta Trust Co., Me. 191, 182 685. The court took pains 
point out that the situation before was (182 page 690) ‘‘not 
one bank taking over the assets and assuming the liabilities 
another. Such arrangement, when carried through reasonable 
terms, has been held proper. Hightower American Nat. Bank 
Bankers Trust Co., 159 920, 289 252, affirmed 253 App. 
649, 302, where similar arrangement with respect the 
taking over one bank others was being reviewed, was said (289 
pages 271, 272): ‘‘The right self-preservation applies 
banks well business corporations and individuals generally. 
Where those charged with the management bank act good faith 
and deliberately, with eye its own interests and welfare, the exer- 
cise the power here invoked will upheld. If, such situa- 
tion, action prevent the failure member bank taken other 
member banks the exercise fair and honest judgment the time, 
for the purpose preserving the security and integrity their own 
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institutions, such action, within reasonable limitations, not invalid 
exercise corporate power.’’ See also Fetzer State Bank Forest- 
ville, 229 Wis. 452, 282 639; Southern Exchange Bank First 
Bank Dublin, Ga. App. 612, 141 323; Andrew Peo. 
ple’s Savings Bank Des Moines, 216 Iowa 252, 249 352, 
783; Trust Co. New Jersey Jefferson Trust Co., 186 


732, Mise. 656. the latter case, the facts are almost identical 
with those before us. 


Judgment reversed and here entered for defendant. 


ESTATE AGAINST BANK 


Crocco’s Estate, Sorrogate’s Court, Richmond County, 
Supp. (2d) 276 


action administrator against bank recover sums 
alleged have been deducted from the decedent’s account the 
bank, satisfaction decedent’s liability the bank indorser 
notes, the practical effect the provisions the New York Civil 
Practice Act, 15, subds. allow twelve years less one day 
from the death the decedent for the enforcement such claim 
the event that letters administration have never been issued, 
six years from the issuance such letters, the letters were ac- 
tually obtained within six years from the date the death. 


Discovery proceeding the matter the estate James Di- 


petition the administratrix against the Bank Man- 
hattan. 


Petition dismissed. 
Walter Klein, St. George, I., for petitioner. 
Herbert Ginzburg, St. George, I., for respondent. 


BOYLAN, S.—This proceeding. The decedent died 
Sunday, November 15, 1931. the close business Saturday, 
November 14, 1931, there was balance standing his credit the 
sum $1,019.62 with the Bank Manhattan. Monday, November 
16, 1931, there was deducted from said account the sum $355.48 and 
subsequently December 21, 1931 there was deducted from account 
the sum $250. The bank deducted the said amounts payment 


notes which became due and payable the bank each which notes 
the decedent was indorser. 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1404. 
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Letters administration were issued the petitioner September 
30, The bank both deductions raised defense the statute 
limitations and the first deduction claimed that the time 
the deduction the officials the bank had knowledge the decedent’s 


death. 

The petitioner contends that the deductions were fraudulent and 
that the statute limitations not bar the recovery because 
demand was ever made upon the bank for said amounts and further be- 
the administrator had knowledge the deductions. From the 
testimony adduced the trial, the Court unable agree with the 
petitioner that the deductions were fraudulent. Fraud may defined 
the gain advantage another’s detriment deceitful un- 
fair means. may (a) actual, where there deliberate misrepre- 
sentation, concealment fraudulent intent, (b) constructive, where 
the Court implies either from the nature the contract from the 
relation the parties the case trustee and his cestui que trust. 
All the elements necessary have fraud are not present this case. 
Can these deductions considered conversion? The Court feels that 
they cannot. Conversion may defined unauthorized assump- 
tion and exercise the right ownership over goods personal chat- 
tels belonging another, the alteration their condition the ex- 
the owner’s rights. Melnick Kukla, 228 App. Div. 321, 
239 ‘‘In the ordinary cases deposits money with bank- 
ing corporations bankers, the transactions amount mere loan and 
the bank restore not the same money but equivalent.’’ Car- 
mody’s New York Practice, Volume page 732. The relationship be- 
tween bank and its depositor that debtor and Sundial 
Construction Company Liberty Bank, 277 187, 141; Matter 
Hammer’s Estate, App. Div. 497, 502, 261 478; Irving 
Trust Company Leff, 253 359, 361, 171 569; Critten 


there was fiduciary relationship between the bank and its de- 
positor, the statute limitations would computed from the time 
when the person having the right make the demand had actual knowl- 
edge the facts upon which the right depended. Civil Practice Act, 
15, subd. This not case where the money deposit was re- 
fused the administratrix. The balance the account has been turned 
over her. ‘‘Where there was deposit money not repaid 
fixed time but only upon special demand, delivery personal 
property not returned specifically kind fixed time 
upon fixed contingency, the time must computed from the 
Civil Practice Act, 15, subd. The petitioner complains the de- 
ductions and asserts that her ignorance the facts suspended the run- 
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ning the statute limitations until she had actual knowledge the 
deductions. There are three exceptions the general rule that igno- 
rance the facts constituting the cause action, are (1) actions for 
reformation written instrument; (2) claims against person act- 
ing fiduciary (3) actions based fraud. The first ex- 
ception has application this matter. the second and third 
exceptions the Court has already dealt with these this opinion. 

When did the statute limitations begin run? The cause 
action accrued September 30, 1932, the day the petitioner was 
appointed administratrix. Surrogate Wingate the Matter 
McGuire’s Estate, 161 219, 222, 753, 758 (affirmed, 
251 App. Div. 337, 296 528, affirmed, 277 527, 
548), discussing section the Civil Practice Act, said, ‘‘In practical 
effect, therefore, the result the section give twelve years less 
one day from the death the testator intestate for the enforcement 
such claim the event that letters are never fact secured, six 
years from the issuance letters, these are actually obtained within 
six years from the date 

this matter letters administration were issued September 
30, 1932, and the petition dated October 31, 1938. The Court holds 
that the defense statute limitations well taken. The Court 
further finds that November 16, 1931, the bank had knowledge 
the death the decedent but December 21, 1931 did have; 
however, this becomes immaterial since the statute limitations 
complete defense. 

Petition dismissed. Submit decree. 


REQUIREMENTS FOR GIFT SAVINGS BANK 
ACCOUNT 


Leonard Campbell, Supreme Court Florida, 189 So. Rep., 839 


order make valid gift causa mortis (in anticipation 
death) savings bank account, the pass book must delivered 
the intended donee. The mere fact that the depositor intended 
make such gift insufficient and expressions such the fol- 
‘‘she knows she will well taken care when 
given her time and time again’’; ‘‘she will have all 
after I’m gone’’ are not sufficient establish gift. 


this case appeared that the depositor intended make 
gift savings bank accounts, take effect his death, his land- 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) 
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lady whose house had lived for many years. Although ap- 
peared that times she had actual possession the bank pass books, 
was not shown that had ever delivered the books her with 
intent make gift her take effect either during his life time 
his death. was accordingly held, upon the depositor’s death, 
that the accounts belonged, not the landlady, but the depositor’s 
next kin. 


Action Leila Leonard against Mary Campbell, admin- 
istratrix the estate George Dandy, deceased, recover money 
under allege dgift causa mortis. From decree for defendant, plain- 
tiff appeals. 


Baya Baya, Tampa, for appellant. 
Cody Fowler and William Gillen, both Tampa, for appellee. 


THOMAS, J.—The chancellor decided and, think properly that 
the sole question before him was the right monies deposit 
bank, designated custodian agreeable stipulation signed coun- 
sel for the respective parties. The appellant claimed the funds vir- 
tue alleged gift causa mortis from George Dandy, now deceased, 
and appellee sought the monies her capacity administratrix the 
Dandy’s estate. 

During his lifetime deceased made deposits two savings banks 
New York and the time his death the total amount was eighty-five 
hundred dollars. The stipulation which have alluded provided 
that the credits transferred bank within the jurisdiction the 
court held intact pending termination the controversy. 


appellant’s contention that George Dandy, who had lived 
her rooming house for many years and whom she had shown much 
and attention while was the throes lingering illness, 
presented her the bank accounts the process delivering her the 
pass books and pronouncing her and others that his death she 
should inherit the funds they represented. The appellee shown 
have been practically estranged from the deceased, her brother, and 
have exhibited interest whatever his welfare. his death she 
sprang into action. She was once cautious and inquisitive. 
telegram with reference funeral arrangements sent her representa- 
tive, response death notice dispatched her, she disavowed any 
liability for costs and insisted upon the ‘‘cheapest possible’’ service, 
but inquired about the size the estate and requested that this informa- 
tion sent ‘‘as soon She did not attend the funeral serv- 
ice. Between the two there was excellent reason for intestate have 
favored appellant over appellee, but regardless sentiment the outcome 
this litigation must depend the transaction between deceased and 
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ning the statute limitations until she had actual knowledge the 
deductions. There are three exceptions the general rule that igno- 
rance the facts constituting the cause action, are (1) actions for 
reformation written instrument; (2) claims against person act- 
ing fiduciary (3) actions based fraud. The first ex- 
ception has application this matter. the second and third 
exceptions the Court has already dealt with these this opinion. 

When did the statute limitations begin run? The cause 
action September 30, 1932, the day the petitioner was 
appointed administratrix. Surrogate Wingate the Matter 
McGuire’s Estate, 161 219, 222, 753, 758 (affirmed, 
251 App. Div. 337, 296 528, affirmed, 277 527, 
548), discussing section the Civil Practice Act, said, ‘‘In practical 
effect, therefore, the result the section give twelve years less 
one day from the death the testator intestate for the enforcement 
such claim the event that letters are never fact secured, six 
years from the issuance letters, these are actually obtained within 
six years from the date 

this matter letters administration were issued September 
30, 1932, and the petition dated October 31, 1938. The Court holds 
that the defense statute limitations well taken. The Court 
further finds that November 16, 1931, the bank had knowledge 
the death the decedent but December 21, 1931 did have; 
however, this becomes immaterial since the statute limitations 
complete defense. 

Petition dismissed. Submit decree. 


REQUIREMENTS FOR GIFT SAVINGS BANK 
ACCOUNT 


Leonard Campbell, Supreme Court Florida, 189 So. Rep., 839 


order make valid gift causa mortis (in anticipation 
death) savings bank account, the pass book must delivered 
the intended donee. The mere fact that the depositor intended 
make such gift insufficient and expressions such the fol- 
‘‘she knows she will well taken care when gone’’; 
given her time and time again’’; ‘‘she will have all 
after I’m are not sufficient establish gift. 


this case appeared that the depositor intended make 
gift savings bank accounts, take effect his death, his land- 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §601. 
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lady whose house had lived for many years. Although ap- 
peared that times she had actual possession the bank pass books, 
was not shown that had ever delivered the books her with 
intent make gift her take effect either during his life time 
his death. was accordingly held, upon the depositor’s death, 
that the accounts belonged, not the landlady, but the depositor’s 
next kin. 


Action Leila Leonard against Mary Campbell, admin- 
istratrix the estate George Dandy, deceased, recover money 
under allege dgift causa mortis. From decree for defendant, plain- 
tiff appeals. 


Affirmed. 


Baya Baya, Tampa, for appellant. 
Cody Fowler and William Gillen, both Tampa, for appellee. 


THOMAS, J.—The chancellor decided and, think properly that 
the sole question before him was the right monies deposit 
bank, designated custodian agreeable stipulation signed coun- 
sel for the respective parties. The appellant claimed the funds vir- 
tue alleged gift causa mortis from George Dandy, now deceased, 
and appellee sought the monies her capacity administratrix the 
Dandy’s estate. 

During his lifetime deceased made deposits two savings banks 
New York and the time his death the total amount was eighty-five 
hundred dollars. The stipulation which have alluded provided 
that the credits transferred bank within the jurisdiction the 
court held intact pending termination the controversy. 


appellant’s contention that George Dandy, who had lived 
her rooming house for many years and whom she had shown much 
care and attention while was the throes lingering illness, 
presented her the bank accounts the process delivering her the 
pass books and pronouncing her and others that his death she 
should inherit the funds they represented. The appellee shown 
have been practically estranged from the deceased, her brother, and 
have exhibited interest whatever his welfare. his death she 
sprang into action. She was once cautious and inquisitive. 
telegram with reference funeral arrangements sent her representa- 
tive, response death notice dispatched her, she disavowed any 
liability for costs and insisted upon the ‘‘cheapest possible’’ service, 
but inquired about the size the estate and requested that this informa- 
tion sent ‘‘as soon She did not attend the funeral serv- 
ice. Between the two there was excellent reason for intestate have 
favored appellant over appellee, but regardless sentiment the outcome 
this litigation must depend the transaction between deceased and 
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appellant which she claims contained all the essentials gift causa 
mortis. 

said that constitute such gift there must intention 
give, delivery that the donor loses dominion over the gift and 
donee retains possession until donor’s death, and contemplation 
death from present illness impending danger. 957 seq. 
recovable the will the donor; his survival the danger; 
his outliving the donee; deficiency assets pay debts 
deceased donor. this feature defeasibility distinguishable 
from gift inter vivos. 


There evidence that deceased intended appellant inherit his 
death the monies the savings accounts. was reported have said 
upon different occasions over period several years: ‘‘she knows she 
will well taken care when gone’’; ‘‘I’ve given her time 
and time again’’; ‘‘she will have all after I’m gone,’’ and other like 
expressions, but these declarations not meet the requirements that 
there actual delivery and loss dominion. ‘‘The point, which 
made clear this review the decisions the subject, the 
nature and effect delivery chose action, is, think, that 
the instrument document must the subsisting obliga- 
tion and delivered the donee, vest him with equitable 
title the fund represents, and divest the donor all present 
control and dominion over it, absolutely and irrevocably, case 
gift inter vivos, but upon the recognized conditions subsequent, case 
gift mortis causa; and that delivery which does not confer upon 
the donee the present right reduce the fund into possession en- 
the obligation, according its terms, will not suffice. de- 
livery, terms, which confers upon the donee power control the fund 
only after the death the donor, when the instrument itself 
presently payable, testamentary character, and not good gift. 
Further illustrations and applications the principle may found 
the following Basket Hassell, 107 602, Ct. 
415, text 422, Ed. 500, text 504. 


Although was shown the testimony that the appellant times 
had the actual possession the bank pass books, the accounts were 
carried the name George Dandy, Junior, and withdrawals were 
recorded them late October, nineteen thirty-six. ‘‘A gift 
this character must made contemplation the near approach 
death from danger then impending, take effect absolutely only upon 
the death the donor. There must delivery the donee, actual 
constructive, the thing given, the means getting possession 
and enjoyment it. ‘It the fact delivery that converts the un- 
executed purpose into executed and complete Szabo Speck- 
man, Fla. 374, So. 411, 413, 1917D, 357. 
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Passing impending death the donor, which essential ele- 
ment such gift, again find the proof deficient. had for many 
years suffered consequence adhesions resulting from opera- 
tion, but such condition was not facing even anticipating 
speedy death. One witness related conversation with intestate the 
supper table two days before his death when indicated intention 
spend thousand dollars renting place for appellant. Evidently 
then considered the money under his control. The relative dates 
this incident and his expressed desire with reference inheritance 
appellant early the year nineteen thirty-three fail utterly con- 
that deceased delivered his money appellant believing his 
death imminent. 

view this conclusion, seems useless pass upon the other 
matters presented the briefs. 

Our order that the decree awarding appellee the monies de- 
posit with the custodian affirmed. 
Affirmed 


CHECK DELIVERED IMPERSONATOR— 
LIABILITY COLLECTING BANK 


Security-First National Bank Los Angeles (defendant) United 
States (plaintiff), United States Circuit Court Appeals, 
Ninth Circuit, 103 Fed. Rep. (2d) 188 


Where the drawer check, payable person whom the 
drawer indebted, delivers the check person wrongfully 
ing the payee, the indorsement the latter the check not 
regarded forgery. Consequently, bank, which collects the 
check bearing the indorsement the impersonator, will not liable 
the drawee. There forgery this kind for the 
reason that the drawer the check intends indorsed and 
negotiated the person with whom deals and whom deliv- 
ers the check. The impersonator commits crime, course, but 
his crime that obtaining money false pretenses, not forgery. 


this case one Anastasiadis was the holder veterans’ 
adjusted service certificate the sum $1,045. died board 
ship May, 1928. The Veterans’ Administration was informed 
his death August, 1929. November, 1930, person pre- 
tending Anastasiadis, and having the veteran’s discharge 
papers his possession, succeeded securing loan from the 
Veterans’ Bureau the form check the treasurer the 
United States for $197. had this check cashed merchant 
who deposited the defendant bank, and the latter collected the 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §590. 
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check. action the United States against the bank, was 
held that the bank was not liable. 


Appeal from the District Court the United States for the South- 
ern District California, Central Division; Leon Yankwich, Judge. 

Action the United States America against the Security-First 
National Bank Los Angeles, recover amount adjusted service 
loan checks collected defendant from the Treasurer. From 
ment for plaintiff, defendant appeals. 

Reversed. 

Chester Cleveland, Jr., Los Angeles, Cal., for appellant. 

Ben Harrison, Atty., and Ralph Lazarus, Asst. Atty., 
both Los Angeles, Cal. 

Before Denman, Mathews, and Healy, Judges. 


HEALY, J.—The appeal from judgment favor the 
United States action recover the amount adjusted service 
loan appellant from the Treasurer. 

The findings the trial court, sitting without jury, disclose the 
following situation: 1925, pursuant the World War 


Compensation Act (Act May 19, 1924, Stat. 121, 


591 seq.), the Director the Veterans’ Bureau issued Staryos 
Anastasiadis, General Delivery, Los Angeles, California, adjusted serv- 
ice certificate No. 2358929 the amount $1045. Staryos Anastasiadis 
died aboard ship May 26, 1928. Information his death was 
furnished the Veterans’ Administration his widow August 24, 
1929, although was not until June, 1931, that the Administration was 
able obtain duly authenticated certificate showing the date and 
cause the veteran’s decease. 

Prior November 1930, person purporting act Staryos 
Anastasiadis was possession the adjusted service certificate. 
also had the discharge papers the named veteran and was the 

general build the person described these papers. This person 
filed with the Veterans’ Bureau (presumably Los Angeles) appli- 
eation for loan $197, signing the application the name Staryos 
Anastasiadis. November 1930, the Bureau there issued check 
the Treasurer the United States the amount applied for pay- 
able the order Staryos Anastasiadis, General Delivery, Los Angeles, 
California. This check was signed the special disbursing agent 
the Bureau Los Angeles. was mailed Staryos Anastasiadis 
the above address. 

Next day person representing himself and represented the 
manager Staryos Anastasiadis entered store Los Angeles and 


*The facts were stipulated, and the findings follow the wording the stipu- 
lation. 
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purchased suit clothes. thereupon endorsed the above-men- 
tioned check writing the name Staryos Anastasiadis, receiving 
exchange therefor the suit and sum (the balance) cash. The 
merchant endorsed the check and transferred appellant, which 
turn endorsed and presented the Treasurer the United States. 
Prior signatures were guaranteed. Appellant was depositary 
funds the United States, and payment the Treasurer was made 
erediting appellant’s accounts with the amount the check. 

The law drawn from these findings was ‘‘that the 
endorsement the name the payee the check question was 
forged and that the defendant liable return the Government 
the amount the check, plus interest and costs, endorser’s war- 
The question here whether this conclusion supported 
the findings. 

The rights and liabilities the parties are determined accord- 
ing the law the State California, where the check was delivered 
and negotiated. United States Guaranty Trust Co. New York, 293 
Government neither has nor asserts preferred status. ‘‘As against 
the United States, the rights the holder its checks drawn upon 
the Treasurer are the same accorded commercial practice 
the checks private United States Guaranty Trust 
Co. New York, supra, 293 S., page 350, Ct. 221, 

Appellant relies part 3090 (3) the Civil Code Califor- 
nia, relating negotiable instruments. This provides that ‘‘the instru- 
fictitious nonexisting person, and such fact was known the person 
making argued that the instrument was bearer 
paper defined this statute; hence the original endorsement was 
pass title and did not constitute forgery. 

The statute not point. While the Veterans’ Administration 
had been informed the death Staryos Anastasiadis, was not 
found that the check was issued with such information mind. The 
Bureau has authority issue checks payable fictitious non- 
existing persons;* and the findings are open other construction 
than that the action the Bureau was inadvertent. The intention 
the drawer controlling, and the instrument will not treated 
bearer paper unless the drawer actually intended make payable 
fictitious non-existing person. Seaboard National Bank Bank 
principle, announced the just cited, appears have the approval 


Uniform Negotiable Instruments Law, (3). 
*38 642 (i), 
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the California courts. Union Bank Trust Co. Security First 
National Bank, Cal. 303, 355; Goodyear Tire Rubber 
Co. Wells Fargo Bank, Cal. App. 694, 713, 483. 

Appellant argues, the alternative, that the so-called ‘‘impostor 
apposite. so, the loss must fall upon the drawer. 
ity the courts adhere the rule that where the drawer delivers 
check, draft, bill exchange impostor payee, supposing 
that the person has falsely represented himself be, the 
impostor’s endorsement the name which the payee described 
regarded genuine endorsement subsequent holders good 
faith. United States National Exchange Bank, 163; Robertson 
Coleman, 141 Mass. 231, 619, Am. Rep. 471; Uriola 
Twin Falls Bank Trust Co., Idaho 332, 215 1080. See also 
that the drawer the instrument has double intent: (1) intends 
make the instrument payable the impostor with whom deals; 
and (2) intends make payable the person whom believes 
the impostor be. the great weight authority the first held 
the controlling intent, although different view has been taken 
some the cases where the payee named was known the drawer, 
where the payee was particularly identified the instrument, 
some description title. Consult Brannan’s Negotiable Instruments 
Law, 4th Ed., 208. few courts hold, the contrary, that the con- 
trolling intention make the check payable the person whom the 
drawer believes the impostor be. Tolman American National 
Western Union Telegraph Co. Bank, Colo. App. 
115; Simpson Denver Railroad Co., Utah 105, 134 883, 
A., 1164. taking the latter view the endorse- 
ment the impostor held forgery, and the drawer pro- 
tected. Again, situations where the impostor was not the physical 
presence the drawer, but through correspondence means 
forged documents induced the drawer believe that was dealing 
with the individual impersonated, some the courts have rejected the 
idea that the drawer intended make the instrument payable the 
impersonator, and have accordingly held the latter’s endorsement 
forgery. This distinction has not met with general 

The court last resort California appears not have dealt with 
the subject. However, Ryan Bank Italy National Trust Sav- 
ings Ass’n, 106 Cal. App. 690, 289 863, 864, intermediate appellate 
court held, facts analogous those the case bar, that ‘‘where 


‘For analysis the eases see Cal.L.Rev. 693; also note Harvard 
Law Rev. 76. 
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person whom upon whose endorsement will paid, the endorse- 
ment such impostor not forgery, for the reason that the drawer 
the check intends endorsed the person whom deliv- 
ers it, and the drawee bank protected.’’ that case the deception 
was accomplished means agents and the impostor was not person- 
ally visible the drawer the check. The court observed that there 
principle between cases where the check deliv- 
ered the impostor person and where such delivery through 
intermediary, the drawer causes delivered him the belief 
that the person whom upon whose endorsement will 
the present state the law California, Ryan Bank 
Italy, supra, persuasive New York Life Ins. 
Co., 304 202, 207, 208, Ct. 860, Ed. 1290; Tipton 

the before was not found that the negotiations between 
the impostor and the Bureau were conducted correspondence. The 
check, true, was delivered through the mails, but fairly 
inferred that the swindler person made application for the loan. 
condition the Administrator’s making loan this kind the statute 
requires the execution note and the delivery the adjusted service 
impersonating the veteran ‘‘filed application for loan’’ and ‘‘that 
the time made application for loan signed the name 
Staryos Anastasiadis the application and filed the application with 
the Veterans’ Bureau.’’ Also, that this person was the ‘‘general 
build’’ the man described the veteran’s discharge papers. Thus, 
although the Bureau had had previous knowledge the real Staryos 
Anastasiadis the extent having issued him adjusted service 
certificate, actually dealt the present instance with the imperson- 
ator. Giving effect the general rule, which the Ryan case 
illustration, must held that the Bureau intended make the check 
payable upon the endorsement the person whom was issued. 

Even assumed that the endorsement the present instance 
was forgery, still, think, the appellee precluded from asserting 
it. its answer the appellant, way affirmative defense, alleged 
that the Government ‘‘is estopped against this defendant assert 
that the endorsement said check was not, fact, 
the Negotiable Instruments Law, Calif. Civil Code 3104, provides that 
signature forged made without the authority the per- 
son whose signature purports be, wholly inoperative, and 


that case was denied the Supreme Court the state August 
25, 3 le 
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right retain the instrument, give discharge therefor, 
enforce payment thereof against any party thereto, can acquired 
through under such signature, unless the party, against whom 
sought enforce such right, precluded from setting the forgery 
want added the circumstances already related 
there the further fact that the Bureau had been informed the 
widow the death the real Staryos Anastasiadis. Plainly, was 
the duty the Bureau make such note the information would 
attention any subsequent transaction involving the veteran’s 
certificate. The magnitude the Bureau’s affairs can hardly excuse 
from taking precautions elementary. set motion the train 
events resulting the ultimate loss, and think the facts require 
the holding that the Government estopped from questioning the 
genuineness the impostor’s endorsement. Montgomery Garage Co. 
Manufacturers’ Liability Ins. Co., 152, 109 296, 
335, 261 895; Citizens’ Union Nat. Bank Terrell, 244 Ky. 16, 

Appellee relies heavily United States National Erchange Bank 
Providence, 214 302, Ct. 665, Ed. 1006, Ann. 
Cas. 1184, and Onondaga County Savings Bank United States, Cir., 
703. these the Government had issued checks payable 
pensioners who were dead. neither them was the impostor rule 
nor does appear either that the Government had been 
notified the death the pensioners. These decisions, moreover, must 
read the light the more recent case United States National 
Exchange Bank Baltimore, 270 527, Ct. 388, Ed. 
717. Compare United States First National Bank Trust Co., 
C., Supp. 611. 

Appellant’s express guaranty prior endorsements adds nothing 
its liability. United States Guaranty Trust Co. New York, supra, 
Reversed. 


MATHEWS, J., (dissenting). The check question was drawn 
disbursing agent the Veterans Bureau the Treasurer the 
United States. Thus, appellee (the United States) was both drawer and 
drawee the check. United States National Exchange Bank 
Baltimore, 270 527, 534, Ct. 388, Ed. 717. 

The check was payable the order Staryos Anastasiadis. Anas- 
tasiadis was dead when the check was issued, but appellee had 
knowledge his death. had information that was dead, but 
had other information that was still alive. Being dead, was, 
the date the check, ‘‘non-existing but—that fact being 


California Civil Code, (3). 


pi 


THE BANKING LAW JOURNAL 637 


unknown appellee—the check was not, for that any other reason, 
payable bearer. 

The check was issued response application for loan—a 
loan Anastasiadis. The person who filed the application and signed 
Anastasiadis’ name was impostor. That, however, imma- 
terial here. The check was not issued mailed the impostor. 
was issued and mailed Anastasiadis. 

Anastasiadis being dead, the check remained and was all times 
the property appellee. could not and was not delivered 
Anastasiadis. could and should have been returned the Veterans’ 
Bureau. Such return was prevented thief, who stole the check, 
forged Anastasiadis’ name the back and negotiated it. Appel- 
lant, good faith and for value, acquired the check, endorsed it, pre- 
sented for payment, and obtained payment. 

The trial court properly concluded that appellant, its endorse- 
ment, had guaranteed the forged endorsement, and that appellee was 
not estopped assert the fact that the forgery was forgery. United 
States National Exchange Bank Providence, 214 302, 310-320, 
Ct. 665, Ed. 1006, Ann. Cas. 1184; Onondaga County 
Savings Bank United States, Cir., 703. 

The judgment should affirmed. 


"The findings not use the word “thief” the word “stole,” but they 
clearly show that someone who was not the owner and was not entitled possession 
the check got possession and appropriated his own use. This, ob- 
viously, was theft. 


GIFT CREATED JOINT SAVINGS ACCOUNT 


Sullivan Hudgins, Supreme Judicial Court Massachusetts, 
Rep. (2d) 


woman having savings account her name had the account 
transferred new account the names and another, 
either the survivor the event the death either 
(per agreement The depositor did not deliver the pass- 
book the other party and, while she signed the order for the trans- 
fer the account standing her name joint account, she did 
not sign the usual agreement (signature card). was held, 
nevertheless, that there was valid gift the account the person 
whose name was added the account and that such person was en- 
titled the account, upon the death the original depositor, 
against the latter’s administrator. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) 
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Petition equity Joseph Sullivan, administrator the estate 
Susie Sullivan, against Elizabeth Hudgins and another, re- 
certain savings bank deposits, and petition equity Elizabeth 
Hudgins against Joseph Sullivan, administrator the estate Susie 
Sullivan, note and mortgage and collections made ac- 
thereof. From adverse decrees, Joseph Sullivan, 
trator, appeals. 

Modified, and modified, affirmed. 

Johnston and Friedberg, both Boston, for Sullivan. 

DiMento, Boston, for Hudgins. 


DOLAN, J.—These are two petitions equity. the first case the 
petitioner, who the administrator the estate Susie Sullivan 
(also called Susan Sullivan), whose surname former marriage 
was Service, seeks recover from the respondents certain deposits 
savings banks their proceeds, which deposits, the time her death, 
stood the name the deceased joint account with one another 
the respondents. The judge probate entered decree favor 
the respondents, from which the petitioner 

The administrator the petitioner one case and the respondent 
hereinafter. The petitions were heard together, and all the evidence, 
including certain agreed facts, reported. The judge made report 
facts. 

The first case concerns the title four deposits savings banks and 
one deposit the savings department national bank their pro- 
ceeds. the argument before us, however, the appellant waived any 
claim two the deposits, and third except there was included 
within the sum $500 withdrawn the respondent Hudgins from 
one the two remaining savings deposits. The issues now controverted 
may disposed consideration these two deposits. 

have examined the evidence with our duty de- 
fined the familiar rule which need not repeated. Trade Mutual 
Liability Ins. Co. Peters, 291 Mass. 79, 195 900, and cited. 
useful purpose would served narrating the evidence detail. 
amply supports the finding, implied the decree entered the 
judge, that the deceased transferred the accounts question into joint 
with the respondents Hudgins and Alexander, respectively, 
with the intention making completed present gift joint interest 
each account, which would ripen into full ownership these respond- 
ents respectively they should survive her. The fact that the testatrix 
retained each the books deposit her possession and -withdrew the 
interest which the deposits for her own use are circumstances 
considered but are not controlling the light all the evidence. 
That she did not intend that full ownership should vest the respond- 
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ents unless each account the respective respondent named therein 
survived her was not violation the statute wills. delivery 
the books deposit was required made the deceased, since 
the contracts with the banks took the place delivery. Goldston 
Randolph, 293 Mass. 253, 199 896, 103 1117; Batal 
Buss, 293 Mass. 329, 199 750; Castle Wightman, Mass., 
436. 

connection with the deposit standing the name the deceased 
and the respondent Hudgins, appears that although the deceased 
signed the order for the transfer the account standing her name 
this joint account, she did not sign the usual card agreement, and 
that Mrs. Hudgins alone signed the card agreeing that the account was 
‘‘Payable either the The appellant contends that 
follows that interest the deposit was created Mrs. Hudgins. 
are opinion, however, that the transfer the account the bank 
into joint account the order the deceased, and the acceptance 
her the book deposit reciting that was issued her and the 
respondent Hudgins ‘‘Payable either the survivor’’ were tanta- 
mount agreement the deceased that the account question 
should held upon those terms. 

With relation the other savings deposit, which stood the name 
the deceased and Dorothy Alexander, the appellant has contended 
that since, upon the issue the particular savings bank book that repre- 
sented the deposit the time the death the deceased, neither the 
deceased nor Mrs. Alexander signed the usual card agreement and 
there was evidence delivery the book the deceased Mrs. 
Alexander, interest the deposit was created her the transac- 
tion. This contention cannot sustained. The evidence clearly dis- 
closes that this particular book deposit did not represent new de- 
posit, but was issued place former book deposit showing the 
joint account, and that when the joint account thus evidenced was 
opened both the deceased and Mrs. Alexander signed the usual card 
whereby they agreed that the account was ‘‘Payable either 
the survivor the event death either.’’ The original book repre- 
senting this joint deposit contained those words together with the words 
agreement October 1936, the balance shown 
the original book deposit was $2,300. the same date the new book 
was issued showing deposit $2,300. The new book was stated 
account with Susan Sullivan Dorothy Alexander Joint ac- 
count Payable either the survivor event death either (per 
agreement think clear that the cancellation the 
original book deposit these was not closing the 
account the true sense, and that the new book deposit was issued 
upon the same terms the old and upon the same agreement which was 
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the new book reference. are opinion that the 


decree entered the judge with respect the several savings deposits 
involved was 


the first case the decree entered the Probate Court affirmed. 
the second case the decree modified including order that 
the appellant also deliver the petitioner the instrument assignment 
the mortgage, and modified affirmed. 
Ordered accordingly. 


ACCOMMODATION INDORSERS NOT 
CHARGED HOLDER’S AGREEMENT 
MENTS AFTER MATURITY 
NOTE 


Gleason McDonald, United States Circuit Court Appeals, Sixth 
Circuit, 103 Fed. Rep. (2d) 837 


agreement the maker note, after maturity, pay 
the holder (the receiver bank this case) specified monthly in- 
stallments, not such extension time will discharge accom- 
modation indorsers the note, where there valid agreement 
the holder refrain from taking steps collect payments 
were made accordance with the installment agreement and where 
the maker does not surrender his legal right pay the note and 
thereby terminate his obligation pay further interest consid- 
eration the receiver’s promise not sue. 

The payment interest advance the maker note, after 
the maturity the note, amounts extension time supported 
valid consideration and operates discharge the accommoda- 
tion indorsers the note from liability. 


Action Joseph Gleason, receiver the Capital National 
Bank Lansing, against Harry McDonald and another note 
indorsed defendants for the maker’s accommodation. Judgment for 
defendants, and plaintiff appeals. 

Reversed and remanded. 

Clayton Jennings, Lansing, Mich. (Shields, Ballard, Jennings 
Taber, Edmund Shields, Byron Ballard, and Clayton Jennings, 
all Lansing, Mich., the brief), for appellant. 

Lewis Daniels, Detroit, Mich. (Lewis Daniels, Detroit, Mich., 
the brief), for appellees. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §53. 
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ARANT, J.—The plaintiff, receiver the Capital National 
Bank Lansing, Michigan, brought action against the defendants, ac- 
indorsers promissory note executed Ernest Elliott, 
July 1933, which promised pay $1,700 the order the 
bank twenty-eight days after date. The defendants, who were business 
associates Elliott, waived demand payment, notice non- 
protest and notice protest. 

The defendants alleged that the receiver had entered into agree- 
ments with Elliott extend the time payment and contended that 
their obligations indorsers were discharged consequence. When the 
plaintiff rested, the court, upon motion, directed verdict favor 
the defendants, which action the error assigned. 

clear from the record that Elliott was having financial 
culties when the note matured, well subsequently, but that the 
receiver was trying collect the note from him and apparently had 
some expectation that would ultimately able so. Apparently 
with this end view, there was discussion between the receiver and 
record Elliott would pay $50 month, beginning 
September, 1934. Three such payments, together with all accrued 
interest, were made September, October and November, 1934. Four 
other much smaller payments had followed when another discussion took 
place, November, 1935, that eventuated second under 
which Elliott was pay $25 month, beginning January 1936. How- 
ever, payments were ever made pursuant this understanding. 
liott was adjudicated bankrupt May 14, 1936, and not party 
this suit. 

These ‘‘programs,’’ plus promise claimed implied from 
alleged advance payment interest, constitute the extensions time 
relied upon the defendants. 


there had been payment interest advance the maker 
the note, promise the receiver not proceed against him during 
the period for which interest had been paid would implied. Since 
the promise thus implied would have been supported consideration, 
the receiver would have been bound and the indorsers conse- 
quence discharged. Gardner Gardner, 588; Bank British 
Columbia Jeffs, Wash. 135, 348, Am. St. Rep. 875; Bed- 
ford Kelley, 173 Mich. 492, 250, Ann. Cas. 1914D, 848; 
People’s Bank Pearsons, Vt. 711. But examination the no- 
tations credits indorsed upon the note discloses that none the 
thirteen payments for interest exceeded the amount interest then 
due. consequence, the defendants’ claims that they are discharged 
must rest upon the so-called 

That the receiver, one Westfall for him, with Elliott 
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plan for the liquidation his indebtedness the bank admitted. 
not claimed that there was express promise that steps would 
taken collect the note payments were made accordance with 
the and Westfall, who alone testified this matter, 
stated that such promise was made. 

But defendants argue that the receiver’s approval the ‘‘pro- 
grams’’ for monthly payments implies promise not sue long 
payments are made accordance therewith. this granted, the 
that the defendants are discharged does not follow unless 
there consideration that makes the promise thus implied binding. 
Allen O’Donald, C., 17; Staib German Ins. Bank, 179 
Ky. 118, 200 322; Shayler Giddins, 122 Mich. 659, 
552. only when the obligee’s promise forbear collection obligates 
binds him not proceed against the principal debtor that surety 
discharged. Graham Pepple, 132 Miss. 612, So. 180, 
1278. Only then the surety’s right subrogation impaired; only 
then prevented from paying the creditor and immediately proceed- 
ing against the principal debtor obtain reimbursement. Allen 
O’Donald, C., 17; Daviess County Bank Trust Co. Wright, 
129 Ky. 21, 361, A., S., 1122. 

The efficacy the ‘‘programs’’ relied upon the defendants 
discharges must tested this requirement. 

Assuming that the receiver did promise that suit would brought 
long payments were made accordance with the 
was there such consideration therefor made his promise binding? 
The promise the maker thus pay the principal with interest 6%, 
the rate provided the note, without more, would insufficient 
sideration, because was already obligated that extent. well 
settled that debtor’s promise pay only what already obligated 
pay insufficient bind the creditor his promise stay his hand. 
Foakes Beer, App. Cas. 605; Shayler Giddins, 122 Mich. 

If, however, the maker, addition, surrenders the power debtor 
normally has stop the running interest whenever wills pay- 
ing his creditor, another conclusion follows, for the debtor then sur- 
renders something value the eyes the law excess his obli- 
gation. The also obtains the advantage having his invest- 
ment placed for additional and definite period time after ma- 
turity which was not entitied consequence the debtor’s origi- 
nal undertaking. Kittridge, Ohio 348. Whether such 
detriments and benefits were contemplated the parties this note 
must determined reference the language they used when the 
so-called ‘‘programs’’ were made. already stated, Westfall testified 
that promise forbear collection was made. The absence such 


THE BANKING LAW JOURNAL 643 
promise inconsistent with the existence purpose plan the 
part the bank acquire right have its investment continue 
until such time was liquidated the monthly rate mentioned 
the ‘‘programs.’’ The facts that the bank was liquidation and the 
debtor financial straits suggest that the acquirement legal right 
prolongation investment was not the purpose the discussions 
that eventuated the so-called ‘‘programs.’’ 

Unless, therefore, what the receiver did was, notwithstanding the 
absence such purpose his part, reasonably understood Elliott 
offer bargain not sue him return for his agreement 
not pay sooner than the provided, there such bind- 
ing agreement extend the time for payment discharges the defend- 
ants. search the record vain for evidence any fact that would 
justify understanding Elliott that was being bargained with 
surrender for any period time his legal power pay his debt and 
doing terminate his obligation pay further interest, power 
that the record clearly shows was time able exercise, which 
fact was well known the receiver. Indeed, defendants have admitted 
that Elliott’s acknowledged inability pay led the discussions with 
him that eventuated the ‘‘programs’’ relied upon discharges. 
view these ‘‘programs’’ more than endeavors the receiver 
procure payment rapidly possible without resort legal proceed- 
ings. 

deem unnecessary consider the argument advanced the 
plaintiff that the receiver had power contract with Elliott ex- 
tend the time for the payment his note. 

conclude that the trial court erred directing verdict for the 
defendant. Judgment reversed and the case remanded for new trial. 


LIABILITY CASHIER’S FIDELITY BOND 


Aetna Casualty Surety Co. First National Bank Weatherly, Pa., 
United States Circuit Court Appeals, Third Circuit, 103 Fed. 
Rep. (2d) 977 


fidelity bond covering losses through embezzlement specified 
employees bank bound the surety company pay such 
pecuniary loss the Employer shall sustain through the Em- 
bezzlement any the employes listed the schedule 
forming part this bond during the period commencing upon 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §723. 
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the date each employe listed hereunder and continuing amounts 
scheduled until the termination this insurance.’’ 


The bank notified the surety company that its cashier should 
insured the sum $15,000. four successive years, the cashier 
embezzled sums aggregating $56,511. only one these years did 
the sum embezzled amount more than $15,000. the absence 
any provision the policy covering the matter, was held that the 
cashier was not covered the extent $15,000 for each year, but 
for only $15,000 for the entire period. Under the policy, therefore, 
the bank was entitled $15,000 only and not total amount the 


embezzlements, with maximum $15,000 for any one 
year. 


quote from the court’s opinion Upon its face the bond repre- 
sents continuous and continuing liability upon the part the 
appellant which could terminated only provided the fourth 
clause the bond. The schedule shows the amount insurance 
respect Trezise $15,000. This represents the maxi- 
mum amount the appellant’s liability respect the employee 
named. There not word phrase the bond which indi- 
the creation successive periods liability the part 
the appellant. The construction contended for the appellee can- 
not maintained view that phrase the bond which provides 
that the appellant binds itself pay the appellee any loss sus- 
tained the appellee due the dishonesty any 
listed the schedule forming part this bond during the 
period commencing upon the date each employe listed and 


continuing amounts scheduled until the termination this insur- 


Suit the First National Bank Weatherly, Pennsylvania, against 
the Casualty Surety Company, recover bond given 
the defendant cover any losses occasioned the dishonesty any 
employees within the coverage the bond. From 
adverse judgment, the defendant appeals. 

Judgment reversed and cause remanded, with directions. 

Rawle Henderson, Philadelphia, Pa. (Joseph Henderson and 
Thomas Mount, both Philadelphia, Pa., counsel), for appellant. 

Joseph Brown, John Arthur Brown, and Alexander Wieland, 
all Philadelphia, Pa., for appellee. 

Before Davis, Biggs, and Buffington, Judges. 


BIGGS, J.—The appellee, First National Bank Weatherly, 
Pennsylvania, brought suit against the appellant, Aetna Casualty and 
Surety Company, for the sum $45,600, upon bond given the ap- 
pellant cover any loss losses occasioned the dishonesty any 
the appellee’s employees within the coverage the bond. Trezise, the 
appellant’s cashier, named the bond, embezzled the appellee’s funds 
follows: from May 18, 1931, May 18, 1932, $14,100, from May 18, 
1932, May 18, $10,500, from May 18, 1933, May 18, 1934, 
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$6,000, from May 18, May 18, $25,911, total $56,- 
511. Trezise’s fidelity was insured the appellant from May 18, 1931, 
May 18, 1935. 

The bond was issued upon May 16, 1922, and its terms the appel- 
lant bound itself pay the appellee, ‘‘. such pecuniary loss 
the Employer shall sustain through the Embezzlement 
any the employes listed the schedule forming part this bond 
during the period commencing upon the date each employe listed 
hereunder and continuing amounts scheduled until the termination 
this 

The schedule attached the bond listed the employees whose fidelity 
was insured the bond. The names upon this schedule were changed 
from time time the employees the bank changed. Septem- 
ber, 1929, change notice was sent the bank the insurance com- 
pany effective upon September 1929, providing that the fidelity 
Trezise was insured the sum $15,000. 

The record shows that Trezise remained the appellee’s employ 
from September 1929, until September 10, 1936, when was dis- 
charged. 

The bond also provided that the insurance any employee should 
terminate only upon the bank giving written notice the insurance 
company specifying the date termination the insurance company 
giving thirty days’ written notice termination the bank, and 
any employee his retirement from the employ the bank upon 
the bank loss through that employee. 

The bond also provided that the employer should have the right 
all times while was force without impairing its continuity add 
the schedule names other employees than those specified and in- 
crease decrease the amount insurance coverage any employee 
upon giving the insurer written notice thereof. The bond also provided 
connection with this subject that the addition increase should 
effective and binding the insurance company and after the date 
upon which the bank should receive the insurance company’s written 
acceptance such notice. 

The question presented the appeal bar for our determination 
may stated follows: Does the bond create any employee cov- 
ered single and continuous liability limited the amount speci- 
fied the coverage upon each employee without regard the length 
time the bond force, does create separate and distinct lia- 
bility for each period twelve months during the time 
the coverage? 

The learned District Judge held this question was governed the 
decision this court rendered the case Standard Accident Insur- 
ance Company Collingdale State Bank, Cir., 375. The 
appellant had previously filed affidavit defense demanding proof 
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the loss, and averred its liability could only $15,000. Prior 
paid this sum the appellee without prejudice. 

The trial court received evidence aliunde (from source outside of) 
the bond itself offered for the purpose construing the 
This included schedules prepared the appellant’s (insurance com- 
pany’s) agent Scranton indicating insurance effect under the bond, 
the ‘‘renewal dates’’ such insurance twelve months’ periods and 
the amount premium paid the appellee for each period. These 
schedules were never delivered the appellee (bank) and their receipt 
evidence was error for two reasons. First, was not proven that 
the appellee had received the schedules that its officers had any 
edge their contents, and, second, the bond contains neither patent nor 
latent ambitguity which would justify the introduction extrinsic evi- 
dence. National Surety Co. Cir., 899, 901; City 
ber, Cir., 220, 226; Etna Forge Bolt Co. Youngstown 
277 Pa. 227, 120 829; Sternbergh Brock, 225 Pa. 279, 166, 
A., S., 1078, 183 Am. St. Rep. 877. 


Receipted bills, prepared the agent the appellant Mauch 
Chunk, Pennsylvania, were also introduced evidence. Each these 
bills under the heading sets forth expiration date for 
the bond May the following year. These bills were not upon the 
stationery the appellant nor prepared it, but even had they been 
prepared the appellant and sent the appellant the appellee, 
would still the opinion that the terms the bond, unequivocal 
their nature, would remain unimpaired except such acts the parties 
would have constituted novation. 


are therefore concerned with construing the terms the bond 
itself and the schedule which specific reference incorporated 
part the bond. 

Upon its face the bond represents continuous and continuing lia- 
bility upon the part the appellant which could terminated only 
provided the fourth the bond. The schedule shows the 
amount insurance carried respect Trezise $15,000. This repre- 
sents the maximum amount the appellant’s liability respect the 
employee named. There not word phrase the bond which 
indicates the creation successive periods liability the part 
the appellant. The construction contended for the appellee cannot 
maintained view that phrase the bond which provides that 
the appellant binds itself pay the appellee any loss sustained 
the appellee due the dishonesty employee ‘‘. listed the 
schedule forming part this bond during the period commencing 
upon the date each employe listed and continuing amounts 
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scheduled until the termination this These words serve 
limit the liability the appellant the sum $15,000 for the em- 
Trezise for the ‘‘period’’ commencing with the effective 
date Trezise’s addition the bond schedule under the change notice 
and ending with the termination the insurance. 

The view which have taken supported the decisions the 
Brulatour Aetna Casualty Surety Co., Cir., 834; and 
Fourth First Bank Trust Co. Fidelity Deposit Co., 153 Tenn. 
176, 281 785, 610. The decision Judge Lindley, 
however, Aetna Casualty Surety Co. Commercial State Bank 
Rantoul, C., 474, squarely the contrary. The 
decisions the cases United States Fidelity Guaranty Co. 
Crown Cork Seal Co., 145 Md. 513, 125 818, and Maryland and 
Casualty Co. First National Bank, Cir., 246 892, are distinguish- 
able upon the terms the bonds their attendant schedules from the 
bar. 


Much emphasis placed the appellee upon the decision this 
court Standard Accident Insurance Co. Collingdale State Bank, 
Cir., 375, 376, and, have stated, the learned trial judge 
placed his decision upon the motion for new trial and for judgment 


made the appellant upon the reasoning this court that 
ease. the Collingdale case, however, the schedules attached the 
bond showed definite expiration dates for the insurance granted, viz., 
August 28, 1930 and August 28, 1931. This court took notice these 
circumstances, stating that the answer the question presented the 
cited case, viz., whether there was cumulative liability single con- 
tinuous liability, should sought the bond and schedules 
which comprise the contract between the parties, for the bond and 
schedules can found the intention the Although not 
referred this court the opinion the bond suit the Colling- 
dale case contained provision which, considered conjunction with 
the schedules, clearly indicated the intention the parties that the 
liability the insurer should cumulative. That clause read 
follows: ‘‘In the event any Employee hereunder being covered for 
separate periods like different amounts, the maximum liability 
the Surety, for all defaults such Employee occurring during two 
more such periods, shall not exceed sum equal the largest amount 
suretyship such Employee during any period within 
which any such default shall have nor shall the suretyship 
granted for one period defaults occurring within some other 
such provision found the policy here declared on. 
The Collingdale case therefore can distinguished clearly from the 
case bar and does not control upon the the instant 
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case where neither bond nor schedule provide any term whatsoever for 
the liability the appellant upon the obligation the bond. 

The motion for judgment non obstante veredicto made the 
appellant was properly refused, not upon the ruling this court 
the Collingdale case but upon the ruling the Supreme Court Aetna 
Insurance Co. Kennedy, 301 389, Ct. 809, Ed. 1177, 
the case not having been submitted the jury upon point reserved, 
See also Willing Eveloff, Cir., 344. view the time 
the trial, Rule the Federal Rules Civil Procedure, 
following section may not applied. new trial must 
had. 

the judgment the court below reversed and the 
cause remanded with directions grant new trial. 


CONSENT BENEFICIARIES NECESSARY 
REVOCATION TRUST 


Allen Safe Deposit Trust Co. Baltimore, Court Appeals 
Maryland, Atl. Rep. (2d) 180 


trust agreement which right revocation reserved 
revoked the person creating the trust except upon the 
consent all the beneficiaries. 


Action Louise Gill Allen against the Safe Deposit Trust 
Company Baltimore, trustee Louise Gill, Dimpfel, now Louise 
Gill Allen, and others, compel reconveyance one-half corpus 
trust estate. From order sustaining demurrer 
amended petition, plaintiff appeals. 

Order affirmed. 

Joseph Carter and Wilfred both Baltimore (Theo- 
dore Baltimore, the brief), for appellant. 

Van Velsor Wolf and William Marbury, Jr., both 
more (Jesse Slingluff, Jr., and Marbury, Gosnell Williams, all Bal- 
timore, the brief), for appellee. 


DELAPLAINE, J.—The appellant seeking compel the appellee 
reconvey her one-half the corpus trust estate, which she 
created over thirty years ago. 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §523. 
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May 21, 1909, the appellant, then named Louise Gill Dimpfel, 
her interest securities the Safe Deposit and Trust 
Company Baltimore trust pay one-third the income her 
mother for life and two-thirds herself for life, and the entire income 
herself upon her mother’s death. Upon her own death the income 
from one-half the corpus applied for the support and edu- 
her children descendants deceased child until they 
arrive the age years, when the respective shares the children 
descendants are delivered them free trust. The other half 
held trust for any person persons whom she might appoint 
will; but she dies without leaving children descendants and 
without will, ‘‘then further trust for and for the use the next 
kin the said Louise Gill Dimpfel.’’ 


The appellant did not reserve any power revoke the trust. She 
did reserve, however, the right withdraw not more than $10,000 from 
the corpus after attaining the age years. 

May 1911, the appellant was allowed withdraw $875 
signing release, which she waived the right make any further 
withdrawals. November 24, 1911, she became years age. 
December 18, 1911, she made supplemental deed conveying the 
trustee her undivided one-half interest real estate Baltimore City 
consideration the payment her $784.90 from the corpus. 

The trust estate now consists bonds valued about $38,350 and 
one-half interest the real estate assessed $5,180. 

The appellant has two children and one grandchild. But her mother 
has died, and she contends that she now the sole beneficiary one- 
half the estate. 

well established rule that valid trust, which power 
revocation has been reserved the settlor, can not revoked with- 
out the consent all the beneficiaries. When settlor has granted 
property rights, whether voluntarily for consideration, can not 
resume his former status merely because change mind feel- 
ing that has made unwise conveyance. Bogert, Trust and Trus- 
tees, 2890, 993; Price Price, 162 Md. 656, 161 

The question, therefore, whether the deed trust has granted 
remainder interests the next kin. This question must decided 
construing its language determine the intention the settlor. 
settlor manifests intention grant beneficial interest any 
one else, then the sole beneficiary. ‘‘If, however, manifests 
intention create vested contingent interest others, for 
example, his children, the persons who may his heirs next 
kin his death, not the sole Restatement the 
Law Trusts, sec. 339. 

Raffel Safe Deposit Trust Co., 100 Md. 141, 702, 703, 
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where young woman conveyed property trustee pay the in- 
come herself, provided that she failed make will the property 
should ‘‘vest her next kin heirs according was held 
that she had the right terminate the trust. But the court explained 
that case that was clear from the preponderance the evidence 
that the appellant had never intended surrender control her prop- 
erty, but that she had been misadvised the legal effect the deed 
and her rights under it, and that she had executed under mistaken 
belief regarding her power revoke it. 

entirely different construction was given Kensett Safe De- 
posit Trust Co., 116 Md. 526, 981, 982, where the deed trust 
vested estate such persons ‘‘as would the now existing laws 
the state Maryland the next kin,’’ because the deed directed 
the trustee make distribution the next kin, and appeared 
obvious from the language the entire instrument that the settlor 
intended create remainder interests. 

Likewise, Peter Peter, Md. 157, 110 211, 213, where the 
settlor directed his trustees pay the income himself for life, and 
upon his death intestate hold the corpus ‘‘in trust for his heirs 
law,’’ the found that had created property rights, which could 
not extinguished upon his demand alone. 

Also, Pope Safe Deposit Trust Co., 163 Md. 239, 161 404, 


405, where the settlor conveyed property trust for himself for life, 
and the absence will ‘‘to the use such person persons 
would, under the laws the State Maryland, entitled take 
the same the heirs law,’’ the court held that retained estate 
except only his equitable life estate. 


When settlor conveys property trust for himself for life and, 
default appointment either deed will, then his heirs 
next kin, there inference that intends remain sole bene- 
ficiary. But when the settlor reserves the power appoint will 
only, there said ‘‘some indication that intended make his 
heirs next kin beneficiaries the trust and confer interest 
upon them which they cannot deprived except testamentary 
appointment.’’ Restatement the Law Trusts, sec. 127. 

But whatever the inference doubtful case, the court must ob- 
serve whether not the trust continues after the death the settlor. 
The trust extended the remainder both the Peter case and the Pope 
The deed before provides that the second half the estate 
shall held ‘‘then further trust for and for the use the next 
The trust extends the remainder this case. 

There are four other reasons which support construction for 
grant remainder interests the next kin: 

First. the deed trust, the appellant conveyed remainder in- 
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terests the first half the corpus. unreasonable suppose that 
she intended make final and complete disposition fifty per cent. 
the corpus, but not the other fifty per cent., especially view 
her provision that the event she died without leaving any children 
descendants and without will the whole corpus should held 
trust for her next kin. 

Second. She reserved the right withdraw from the corpus sums 
money not exceeding aggregate $10,000. This reservation gives 
rise the implication that all the corpus except the parti she withdrew 
was beyond her control. 

Third. the release, which she executed May 1911, she re- 
linquished ‘‘all right demand from said Trustee any further sum out 
the corpus said estate.’’ 

Fourth. the supplemental deed trust, which she executed 
December 18, 1911, she empowered the trustee pay her emer- 
gency amount equal the value her interest the real estate 
then conveyed, less $784.90. But even this limited amount could paid 
only with her mother’s consent, or, after her mother’s death, only with 
the approval the trustee. Thus did she reiterate her desire place 
the corpus beyond her control. 

appears that none the beneficiaries, other than the appellant 
herself, party this proceeding has consented the termination 
the trust. follows that the order the court below, sustaining 
the demurrer the appellant’s amended petition, should affirmed. 

Order affirmed, with costs. 


UNPAID CASHIER’S CHECK NOT PREFERRED 
CLAIM 


Wellston Trust Co., Painter Holt, Commissioner Finance, 
St. Louis, Mo., Court Appeals, 130 Rep. (2d) 229 


The Missouri Bank Collection Code provides that, where drawee 
bank charges check against the drawer’s account, but fails before 
paying the check cash unconditional credit, the owner 
the check preferred claimant. savings depositor went his 
bank, withdrew $746.50 and purchased treasurer’s check for the 
purpose paying bill. The bank failed before the treasurer’s 
check could collected. was held that the above statute has 
application situation this kind. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §159. 
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this said the court, bank merely sold its 
eredit Painter (the depositor), who purchased from evidence 
indebtedness which the bank assumed greater obligation 
for payment than the any other indebtedness might 
ineur; the money paid for the check passed immediately into the 
general assets the bank; and had fortunately happened that 
the check had been paid when presented, payment would have 
been effected out the general assets the bank, and this notwith- 
standing the fact that, purely bookkeeping convenience, the 
record the issuance the check had been kept the bank 
ledger devoted exclusively that particular character 
actions. 

other words, Painter’s purchase the check merely 
rise the relationship debtor and creditor between him and the 
bank; and with contention being advanced that the transaction 
was attended with fraud, follows that his demand for the amount 
the check not entitled accorded preferential 


Proceedings the matter the Wellston Trust Company liquida- 
tion establish priority claim against the Trust Company Leo 
Painter against Holt, Commissioner Finance the State 
Missouri, and Ralph Griffin, Special Deputy Commissioner the 
State Missouri, charge the liquidation the Wellston Trust 
Company. From judgment awarding preference the claim 
the plaintiff, the defendants appeal. 

Reversed and remanded with directions. 

Marvin Krause, St. Louis, for appellants. 

Pauly, St. Louis, for respondent. 


BENNICK, C.—This appeal the officials charge the 
liquidation the Wellston Trust Company from the judgment and 
decision the Court St. Louis County awarding preference 
the claim Leo Painter the sum $746.50. 

Painter’s only account the bank was savings account which, 
March 1933, had balance something excess $900. Be- 
ing desirous paying certain taxes which owed the City 
St. Louis, went the bank the afternoon that day, prepared 
and presented savings withdrawal receipt for the sum $746.50, 
and received that sum from the paying teller the savings 
department. 

After this transaction had been completed strict accordance with 
Painter’s intention and request, him that might 
risk going down town with such considerable sum 
money his person, whereupon went another department the 
bank where treasurer’s checks were issued, and purchased treasurer’s 
check for the sum $746.50, paying for the same over the 
counter. 
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Painter’s request the check was made payable Edmond Koeln, 
Collector Revenue the City St. Louis, and after the check had 
been issued and delivered him, took down town the collector’s 
office, and with paid his taxes, for which was given the customary 
receipt. 

due course the check was indorsed and deposited Koeln the 
First National Bank St. Louis for collection, but before could 
presented the Wellston Trust Company for payment, that bank, 
March 1933, had closed its doors and passed into the hands the 
State Department Finance for liquidation. 

Thereafter Painter was compelled reimburse the collector’s office 
for the amount the check, and the purpose this proceeding 
determine whether his claim for the amount the check only gen- 
eral claim against the assets the defunct bank, whether, the 
lower court has adjudicated, should accorded priority payment. 

Other evidence disclosed that while, for convenience bookkeeping, 
the bank kept separate ledgers for the listing treasurer’s checks, 
checks, and the like, there was separate fund set apart 
for the payment such items, but instead all payments were made out 
the bank’s general funds the case ordinary checks with- 
drawal receipts drawn general depositors the bank against their 
checking savings accounts. 

seeking uphold the action the lower court awarding his 
claim preferential status, Painter first cites the second subdivision 
Section 5575, Mo. 1929, Mo. St. Ann. 5575, 7715, and then 
argues that any event the entry the amount the check the 
bank’s separate ledger for such items constituted constructive segre- 
gation the money required pay such check proper presentation. 

The statute—which part the Bank Collection Code enacted 
1929—provides follows: ‘‘When drawee payor bank has pre- 
sented for payment item items drawn upon payable 
such bank and the time has deposit the credit the maker 
drawer amount-equal such item items and such drawee 
payor shall fail close for business above, after having charged 
such item items the account the maker drawee thereof 
otherwise discharged his liability thereon but without such item items 
having been paid settled for the drawee payor either money 
unconditional credit given its books the books any 


other bank, which has been requested accepted constitute 


such drawee payor other bank debtor therefor, the assets such 
drawee payor shall impressed with trust favor the owner 
owners such item items for the amount thereof, for the balance 
payable upon number items which have been exchanged, and such 
owner owners shall entitled preferred claim upon such assets, 
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irrespective whether the fund representing such item items can 
traced and identified part such assets has been intermingled 
with converted into other assets such failed bank.’’ 

The statute obviously has application whatever the facts the 
case bar. 


Had Painter presented for payment item drawn some other 
one the bank’s depositors whose account was sufficient the time 
presentment permit payment the item, and had the bank failed 
closed its doors after having charged the amount the item against 
such depositor’s account, but without having effected payment 
ment therefor with Painter either money unconditional 
eredit given him its own books the books some other bank, 
which credit had been requested accepted him have con- 
stituted the bank debtor therefor, then the statute would have applied 
the situation, and would have entitled him preferred claim for 
the amount the item presented. Shell Petroleum Corporation 
Sturdivant Bank, 231 Mo. App. 1246, 1064; 
Valley Trust Co. West St. Louis Trust Co., Mo. App., 103 
529. 

Here, however, the check was concededly not issued and delivered 
Painter under any such would have rendered the stat- 
ute applicable. Eliminating all question his previous withdrawal 
the money from his savings account (which was entirely separate 
transaction from his subsequent purchase the check, say nothing 
the fact that any event was not the presentment for payment 
such item contemplated the statute), the case simply re- 
solves itself into one his purchase the check with money paid over 
the counter the bank. 

this situation the bank merely sold its credit Painter, who 
purchased from evidence indebtedness which the bank as- 
sumed greater obligation for payment than the case any other 
indebtedness might incur; the money paid for the check passed 
immediately into the general assets the bank; and had forunately 
happened that the check had been paid when presented, payment 
would have been effected out the general assets the bank, and this 
notwithstanding the fact that, purely bookkeeping convenience, 
the record the issuance the check had been kept the bank 
ledger devoted exclusively that particular character transactions. 

other words, Painter’s purchase the check merely gave rise 
the relationship debtor and creditor between him and the bank; 
and with contention being advanced that the transaction was attended 
with fraud, follows that his demand for the amount the check 
not entitled accorded preferential status. Bank Republic 
State Bank, 328 Mo. 848, 27; Cormaney Wells- 


7 


THE BANKING LAW JOURNAL 


Hine Trust Co., Mo. App., 172; Missouri Service 
Harrison, Mo. App., 486; McClure Garage Sturdivant 
Bank, Mo. App., 438; Hoffman Sturdivant Bank, Mo. 
App., 441; Smalley Queen City Bank, Mo. App., 
954; Western Tel. Co. Fidelity Bank Trust Co., Mo. 
App., 103 489. 

The Commissioner accordingly recommends that the judgment ren- 
dered the circuit court reversed and the cause remanded with 
directions that the demand allowed only general common 
claim. 
PER foregoing opinion Bennick, C., adopted 
the opinion the court. 


The judgment the circuit court is, accordingly, reversed and the 
cause remanded accordance with the recommendations the Com- 


missioner. 
Hostetter, and Becker and McCullen, JJ., concur. 


INDORSER DISCHARGED WHERE NOTICE 
DISHONOR NOT GIVEN 


Home Sav. Bank Refior, Supreme Court Michigan, 286 
Rep. 669 


The plaintiff bank loaned $10,000 note signed corpora- 
tion and indorsed the defendant, president the corporation. 
maturity the bank failed give notice dishonor the defend- 
ant. The bank contended that the note was really made for the 
defendant’s accommodation and that, since accommodated party 
not entitled notice dishonor, the defendant remained liable 
the note. was held that the note was not given for the defend- 
ant’s accommodation even though his knowledge the corporation 
was unable pay the note maturity and that was discharged 
the bank’s failure give him notice. 


Suit assumpsit the Home Savings Bank against Emil Refior 
indorser promissory note. Judgment for defendant and 


plaintiff appeals. 
Affirmed. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) 
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Foster Cameron, Lansing (Howard, Howard Howard, 
mazoo, counsel), for appellant. 
Cummins Cummins, Lansing, for appellee. 


NORTH, J.—This suit assumpsit brought against 
sion plaintiff’s proof the circuit judge granted defendant’s motion 
for directed verdict cause action. Judgment was entered thereon 
and plaintiff has appealed. 

directing verdict the circuit judge held there was testimony 
tending sustain plaintiff’s claim (1) that the endorsed note was 
given for defendant’s accommodation, (2) sustain claim 
that there was either express implied waiver presentment and 
notice dishonor; and (3) the circuit judge further held the undisputed 
testimony disclosed that time for payment was extended without the 
consent approval defendant and without reservation right 
recourse, and was thereby released from liability endorser. 

First should noted plaintiff asserts was error for the circuit 
judge hold matter law that defendant’s liability was that 
endorser instead being that surety. The basis 
contention that defendant liable surety the following allegation 
his answer: ‘‘And defendant further shows that was merely 
surety said note and this defendant avers that reason 
such extensions the time payment said note such surety 
endorser was released from all liability thereon.’’ 

Under this record appears beyond doubt that the use the 
word ‘‘surety’’ the answer was mere inadvertence. misled 
one. Plaintiff’s declaration alleges right recover ‘‘upon note... 
endorsed defendant.’’ The copy the note, attached the declara- 
tion, disclosed defendant was endorser, not surety. There 
testimony that executed the note surety ever assumed that 
character liability the obligation. Even its brief this court 

appellant stated that the note upon which this suit brought was 
Refior and McAfee.’’ might have been better practice 
had defendant asked the right amend, which, requested, clearly 
should have been granted. contention that under Court 
Rule No. 23, defendant should held his recital his answer 
surety instead endorser that this issue should have been 
submitted the jury, not tenable. 

bearing upon the trial judge’s holding matter law that 
the note suit was not one given for defendant’s accommodation, the 
following facts are pertinent: Defendant and one Don McAfee, the 
other endorser this note, organized the Kalamazoo Oil Company, 
Excepting two shares held the company’s secretary, all 
the stock the company was held defendant and McAfee. The 
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company borrowed from the bank $10,000 its note, endorsed 
defendant and McAfee. From time time maturity the note was 
renewed. Some payments were made the principal. June 10, 
1932, renewal note for the unpaid balance $7,750, payable 
days, was given plaintiff the company. The maker’s signature 
the back the note endorsed: ‘‘Don McAfee’’ 
and ‘‘E. This the note suit. The oil company was 
not able pay, its maturity, the note which this was renewal, 
and this fact was known defendant who was the president the 
company. Plaintiff alleges the note suit was executed and delivered 
plaintiff for defendant’s accommodation but this denied defend- 
ant’s answer. bearing upon plaintiff’s contention that the note, 
dated June 10, was for defendant’s accommodation, quote from its 
brief: ‘‘If had reason believe that the company would pay the 
new note when should become due September, then how can 
said that was not for his accommodation that the bank accepted the 
new paper? requested the acceptance document which did 
not believe would paid maturity and such acceptance would relieve 
him from paying June 

Plaintiff stresses the claim that this note was given for defendant’s 
accommodation because such event under the statutory provision 
(Comp. Laws 1929, 9364, Stat. Ann. 19.151) notice dishonor 
defendant endorser would not required. But the making 
this renewal note was attended facts circumstances other than 
such often, perhaps usually, attend renewals endorsed commercial 
paper. Further time for payment was desired each the obligated 
parties. But that fact did not change the character the note from 
one given for the benefit convenience the corporation note 
for the accommodation one the two endorsers. finding this 
record jury the contrary could not sustained. the 
trial judge properly held matter law that the renewal note was 
not one for defendant’s accommodation; but instead that defendant’s 
liability was that endorser only. reaching this conclusion 
are mindful the testimony the president plaintiff bank that 
about the time the renewal note suit was given said defend- 
ant the bank would (the note) along for him accommoda- 
tion for But beyond question all parties concerned then under- 
and considered the renewal note that the oil company en- 
dorsed defendant and McAfee. This president the bank testified 
the note was renewed June 10, 1932, the situation was, far 
know, different than was days after that nor any different 
than had been prior June The only conclusion sustainable 


q 


THE BANKING LAW 


JOURNAL 


under this record that the note was that the Kalamazoo Oil Com- 
pany, and not one for defendant’s accommodation. 

The judge held that the undisputed testimony disclosed there 
was notice dishonor given defendant, and that there was 
showing plaintiff either express implied waiver notice, 
this holding was correct the directed verdict and judgment thereon 
must affirmed. 

Defendant’s status being that endorser, was entitled 

notice dishonor and, such notice was not given, was thereby 
discharged. Comp. Laws 1929, 9338, Stat. Ann. 19.131. Our review 
this record disclosed testimony even the claim that notice 
dishonor, September 1932, was given defendant; nor there any 
testimony tending establish either express implied waiver 
such notice. provided statute that notice may expressly 
impliedly waived either before after the date otherwise giving 
the notice. Comp. Laws 1929, 9358, Stat. Ann. 19.151. But under 
this record cannot agree with appellant that there was question 
fact presented the circuit court waiver notice. Instead 
notifying defendant dishonor the note its maturity, September 
1932, there was endorsed the back the note that date: 
extended days from And again, dated ‘‘January 
1933,’’ there appears the back the note ‘‘Time extended March 
1933. Int. Pd. These endorsements are the handwriting 
cashier the bank. There testimony that defendant had 
knowledge either extension time that ever consented thereto. 
binding agreement for extension time for payment releases 
endorser unless consents right recourse against him expressly 
reserved. Comp. Laws 1929, 9369, Stat. Ann. 19.162. This note was 
payable the bank and there testimony protest for non-payment 
December 1932, but merely protesting non-payment that date 
did not affect defendant’s status. was discharged from liability 
endorser plaintiff’s failure give him notice dishonor when 
was not paid the due date, September 1932. The circuit judge 
held. 


None the issues hereinbefore considered are affected the fact 
that so-called creditors’ committee was appointed July, 1932, 
take over the assets the oil company, and defendant was one the 
three members such committee. The record discloses was agreed 
that the president plaintiff bank, member the creditors’ com- 
mittee, should ‘‘run the oil and that from sometime July, 
1932, did manage its affairs during the remainder the time 
continued business. are mindful appellant’s position stated 
follows: ‘‘We claim that Mr. Refior, actively participating 
taking all assets away from the corporation, made impossible for the 
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corporation pay. Therefore, knew the corporation would not pay 
and thereby waived notice 

least one difficulty with appellant’s contention just noted that, 
pointed out the circuit judge, nowhere disclosed this record 
the amount assets taken over the creditors’ committee the 
prospects that time the committee being able pay the oil com- 
pany’s obligations, either from the conduct its business liquidat- 
ing its assets. 

support its claim that defendant impliedly waived notice 
dishonor appellant cites: O’Bannon Co. Curran, 129 App. Div. 
90, 359; Manufacturers’ Trust Co. Wechsler, 147 
459, Mise. 886, and Atlantic Refining Co. Nucar Forwarding 
Corp., 167 677, Mise. 541; Alldred’s Estate, 229 Pa. 627, 
141. These cases and others like character are clearly dis- 
tinguishable from the instant case. each the cited cases the party 
sought charged his endorsement had taken part affirmative 
action place the primary debtor such position that would 
beyond its power pay renew the endorsed obligation its matu- 
rity, asserting admitting the debtor’s insolvency and instituting 
consenting bankruptcy proceedings, filing receiver’s bill 
wherein the debtor’s insolvency was averred. such cases, clearly, the 
endorser had definite knowledge that the endorsed obligation would not 
paid renewed maturity. This was held constitute implied 
waiver him notice dishonor. But the instant case the appoint- 
ment the creditors’ committee and the assignment the oil company’s 
assets the committee members trustees was all done contempla- 
tion paying the full and thereafter the remaining assets 
were re-assigned the trustees the oil company. the assign- 
ment the creditors’ committee provided they were operate 
the business for the benefit all the the oil company, 
and ‘‘it contemplated that under their management, direction and 
control, all the said creditors can and will eventually paid the full 

Like statements bearing upon the plan and purpose the assignment 
are embodied the stockholders’ resolution authorizing the assignment. 
There showing that prior the maturity this note defendant 
had any information whether plaintiff would paid. The record 
discloses was then assumed that the trustees would work out the oil 
company’s difficulties and pay all its creditors. Under such 
stances defendant, endorser, was entitled have the note presented 
for payment maturity, and event its dishonor non-payment, 
have notice thereof. There was evidence the instant case 
implied waiver; and defendant was discharged plaintiff’s failure 
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give him notice dishonor non-payment September 
Comp. Laws 1929, 9338, Stat. Ann. 19.131. 

There was need presenting this note defendant for payment 
maturity. noted above was payable the bank. matter 
fact, was not presented defendant. testimony appears 
his record which would justify submission jury appellant’s con- 
tention that, when defendant signed the note suit before its ma- 
turity, knew the corporation would not care for its obligation 
maturity. For jury have found would have been mere guess 
speculation. 

indorser negotiable promissory note entitled due 
notice dishonor, and failure notify him will release him all 
liability. [Citing cases.] 

department the system law applicable bills and notes 
there required more unyielding compliance with its rigorous demands 

waiver presentment and notice, being derogation the 
statutory right the indorser, will not implied from doubtful acts 
language the indorser.’’ Mellen-Wright Lumber Co. MeNett, 
242 Mich. 369, 218 709, 710. 

Under this record the judgment entered the directed verdict must 
affirmed. ordered, with costs appellee. 


FUNDS DEPOSITED PAY COUPONS 
NOT PREFERRED CLAIM 


Kountze Bros., City Canton, Irving Trust Co., Circuit 
Court Appeals, Second Circuit, 104 Fed. Rep. (2d) 157 


Funds deposited municipal corporations for the purpose 
paying coupons their bonds they fall due not constitute 
preferred claim upon the failure the bank, even though ap- 
pears that commissions were paid the municipal corporations 
the bankers. for their services paying bonds and coupons, and 
that there was agreement practice sending the funds 
specified number days advance the due dates. Such deposits 
not constitute trust the absence evidence indicating such 
intention the minds the parties. The presumption that 
deposits money bank give rise the relation debtor and 
not one trustee and beneficiary and the court held 
that the facts this case did not take out this general rule. 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §151. 
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Proceedings the matter Kountze Brothers, copartnership, and 
Charles Kountze and others, individually, bankrupts, wherein the 
Irving Trust Company was appointed trustee and wherein the City 
Canton, Ohio, Big Horn County, Wyo., San Juan County, M., and 
others filed petitions reclaim moneys deposited trust. From 
orders affirming dismissal the petitions the merits, claimants 
appeal. 
Affirmed. 
PATTERSON, J.—Kountze Brothers were private bankers 
New York. One the firm’s activities was act for cities, counties, 
school districts and payment bonds and coupons. The firm 
closed its doors October 13, 1931, and later went into bankruptcy. 
Reclamation proceedings were brought the appellants, the City 
Canton, Ohio, Big Horn County, Wyoming, and number counties, 
cities and districts New Mexico, claiming that moneys sent them 
the bankrupts for the purpose paying coupons made payable 
the bankrupts’ place business were received and held the latter 
trust capacity. The referee took the view that the appellants were 
merely general creditors the bankrupts and dismissed the petitions. 
The district court took the same view and affirmed the referee’s orders. 
Kountze Bros. (City Los Angeles Irving Trust Company), 
Cir., 103 785, decided May 1939, passed similar claim 
made against this estate and held that the deposits made with the bank- 
rupt firm Los Angeles for the purpose meeting bonds and coupons 
resulted debtor and creditor relationship. The authorities were 
discussed and from them the general principle was drawn that deposit 
funds with bankers for the purpose meeting coupons the 
depositor does not create trust save cases where plainly shown 
that understanding the parties the bankers were not use the 
funds their general business. view the full discussion the 
Los Angeles case would superfluous review the authorities again. 


The features said distinguish the present claims from that Los 
Angeles are that commissions were paid the present appellants 
the bankers for thier services paying bonds and coupons, and that 
there was agreement practice sending the funds specified 
number days advance the due dates. recognize that the 
presence commissions and the absence fixed interval time 
between deposits and the due dates the bonds coupons make the 
present claims somewhat more potent than the Los Angeles claim. But 
there not enough indicate that the parties contemplated holding 
apart the funds trust. The bankers put the moneys into their 
general funds. the correspondence there frequent mention 


q 
q 
q 
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erediting and charging items the accounts and balances the 
The record shows that the bankers had part the moneys 
deposited the appellants for considerable periods, owing the fact 
that many coupons would presented days, weeks months late, and 
that the appellants were aware this. Indeed, the funds sought 
reclaimed are the main unapplied balances deposits made months 
before the failure. The presumption that deposits money 
bank give rise the relation debtor and creditor, not one trus- 
tee and beneficiary, and the facts these cases not take them out 
the general rule. see distinction between these cases and 
Staten Island Cricket Baseball Club Farmers’ Loan Trust 


Big Horn County made effort prove that had explicit 
understanding with the bankers that the funds were held the latter 
trust. Several witnesses behalf the county testified al- 
leged exchange letters 1929, which the bankers acknowledged 
that the moneys were trust funds. There was trace the letters 
copies them, however, the county’s files the bankers’ files. 
The referee and the district judge found that the alleged understand- 
ing had not been proved. are the same opinion. 

Affirmed. 


HOLDER DUE COURSE MUNICIPAL 
BONDS 


Cohn City Taunton, Supreme Judicial Court Massachusetts, 
Rep. (2d) 281 


One who purchases negotiable municipal bonds good faith can 
enforce them against the city which they were issued even though 
the bonds had been stolen the person who sold them the in- 
nocent purchaser. 


this case negotiable bearer bonds issued the City Taun- 
ton, Massachusetts, were delivered the owners the city treas- 
urer for the purpose having registered bonds issued their stead. 
The city treasurer completed the issue registered bonds and placed 
the bearer bonds his vault without cancelling them marking 
them any way. They were stolen from the vault and some them 
were sold the plaintiff who purchased them good faith and for 
value. was held that the plaintiff was entitled enforce the bonds 
against the city. 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §209. 
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Action Leonard Cohn and others against the City Taunton 
recover the face amount overdue coupons bonds the defend- 
ant city payable bearer. report from the superior court. 

Judgment ordered for plaintiffs. 

Kaplan, Boston, for plaintiffs. 

Smith, City Sol., Boston, for defendant. 


QUA, action innocent purchasers for value without no- 
tice now prosecuted recover the face amount overdue coupons 
certain bonds the defendant city payable bearer which have 
been stolen from the vault the city treasurer. 


The facts need not stated detail, all essential respects they 
are substance the same those set forth Fidelity Deposit Co. 
Maryland Taunton, Mass., 279, decided this day, except 
that after these bearer bonds had been ‘‘delivered the City Treasurer 
agent’’ order have them registered had completed the issue 
fully registered bonds like amount, but had not destroyed can- 
celled the bearer bonds nor placed any notation upon them and had 
kept them his vault. 


our opinion this difference the facts does not lead different 
result this Fidelity Deposit Co. Maryland Taunton, 
supra, held that bonds this same issue were negotiable instruments 
and that holders due course, are these plaintiffs, had the rights 
confirmed such holders the negotiable instruments law, (Ter. 
Ed.) 107, 80. settled that that law instrument nego- 
tiable form and signed the maker may enforced holder 
due course, spite the fact that there has been proper delivery 
the maker that the instrument has been stolen him. valid 
Section 38. Massachusetts National Bank Snow, 187 Mass. 159, 
959; Ensign Co. Forrest, 251 Mass. 296, 146 655. 

number cases this rule has been applied against municipal 
corporations. Copper Mayor Common Council Jersey City, 
Vroom 464, 67; Citizens’ Savings Bank Greenburgh, 173 
Ed. 322; Ronede Jersey City, Reporter 263, Fed. Cas. No. 
would unfortunate many respects bonds munici- 
palities passing delivery the market should treated differently 
this regard from the negotiable paper other corporations and in- 
dividuals. true that the incurring liability municipalities 
often strictly regulated statute, and need not now far 
say that such statutes could never affect the position innocent 
holder. See Agawam National Bank South Hadley, 128 Mass. 503, 
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506; Brown Newburyport, 209 Mass. 259, 504, Ann. Cas, 
1912B, 495. difficulty this kind has been called our attention 
perceived the facts agreed this case. Citizens’ Savings 
Bank Greenburgh, 173 215, page 225, 978, 981, the 
Court Appeals New York said, find, therefore, that the 
ity municipal obligations not affected, the hands innocent 
holders for value, facts which concern merely the manner their 
passing from their maker into currency, and which not concern the 
mode of, the authority for their creation.’’ 

instrument that has once been issued, returned, discharged, and 
then stolen would seem stand differently the hands holder 
due course than instrument that has been prepared, signed and 
stolen before being issued. The case Jennings, 
269, 922, 125 Am. St. Rep. 795, Ann. Cas. 1166, authority 
that effect negotiable bonds the State. See also State 
Wells, Fargo Co., Cal. 336. The case Branch Commissioners 
Sinking Fund, Va. 427, Am. Rep. 596, cited the defendant, 
was decided before the negotiable instruments law and time when 
the authorities were divided the necessity authorized delivery 
negotiable instrument. District Columbia Cornell, 130 
655, Ct. 694, Ed. 1041, distinguishable, both because the 


special nature the instruments there involved and because they had 
been marked canceled manner clear and distinct the signatures 
themselves. 


Judgment for the plaintiffs the sum $100 and interest from 
the date the writ. 


q 
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BOOK REVIEWS 


Summary 1929 Federal Legislation Affecting Banking. The Com- 
mittee Federal Legislation the American Bankers Association is- 
sued booklet form, under the above title, summary laws affecting 
banks enacted the first session the 76th Congress and legislation 
pending the close this session. 


The booklet contains outlines all bills having bearing the 
banking business which were either enacted and signed the President, 
enacted and vetoed, held over for action during the session begin 
next January. The following list the laws which were enacted 
and which are outlined the booklet: 


Monetary and Banking Study; Repeal Compulsory Federal Re- 
serve Membership; Officers’ Loans; Social Security Act 
Amendments 1939; Revenue Act 1939; National Housing Act 
Amendments 1939; Trust Indenture Act 1939; Reorganization Act 
1939; Federal ‘Reserve Notes—United States Bonds Collateral; 
Gold Stabilization Fund; Dollar Silver Purchases; United 
States Reconstruction Finance Corporation; Electric 
Home and Farm Authority; Disaster Loan Corporation; Commodity 
Credit Corporation and Export-Import Bank; Railroad Debt Adjust- 
ments; Lost Destroyed Instruments—Indemnity United States; 
National Stolen Property Act Amendments; Postal Savings Stamps— 
Denominations Home Owners’ Loan Corporation Loans; Table Show- 
ing Extensions Federal Statutes Expiring During 1939. 


The most important measure enacted during the last session, the 
A.’s study states, the Wagner Resolution for monetary and 
banking study conducted the Senate Banking and Currency 
Committee. This bill opens the way for hearings many the bank- 
ing measures left pending when Congress adjourned. 


Under initial appropriation $25,000, this committee will con- 
duct general inquiry into the nation’s monetary and banking 
ture. Its studies will begin the fall before Congress convenes and 
opportunities will presented the course its hearings for pro- 
ponents the far-reaching bills put their contentions before the 
legislators. 


With reference the pending and the agenda the 
Banking and Currency Committee’s study under the Wagner resolution, 
the A.’s booklet states 


are the greatest importance all bankers, they affect 
the fundamental base the banking structure the country and the 
dual system banking. behooves every banker giving serious 
thought these proposals.’’ 
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The booklet, which contains pages, has been sent out members 
the association. Copies are available non-members twenty-five 
each. 


Paton’s Digest. Dr. Harold Stonier, executive manager the 
American Bankers Association, has announced that expected the 
first volume the new three-volume edition Paton’s Digest will 
available shortly after November 


Published the Association, the Digest the only book banking 
law that contains answers practical legal problems submitted banks 
and their attorneys. The last edition appeared 1926. cumulative 
supplement issued each year subscription, thus keeping each 
volume date. 


